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STATEMENT OF QUESTIONS PRESENTED 


1. Where counsel in argument to jury uses, for 


the purposes of discrediting opposing parties and counsel, 


matters and documents not in evidence, is such argument 
and the use of such extraneous matter beyond the purvue 


of proper argument ? 


2. Does counsel, knowing opposing counsel cannot 
answer him, go beyond the dictates of legitimate argument 
to the jury and appeal to passion and prejudice by direct 
attack upon opposing counsel and parties, thus depriving 


the parties so attacked of a fair trial? 


3. Where the trial court, after affirming Appellants' 
right to answer vitriolic attack, in the presence of the 
jury, suddenly and out of the presence of the jury and 
without explanation to the jury, withdraws such right to 
answer, can it be said that the argument and trial were 


fair ? 
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JURISDICTIONAL STATEMENT . 
STATEMENT OF THE CASE 

STATEMENT OF POINTS 

SUMMARY OF ARGUMENT 


ARGUMENT: 


I. Where the Court, Out of the Presence of the Jury, Denied 
A Right to Reply, Which Right Had Been Previously Granted 
In the Presence of the Paes such Denial Without oe esr 
Was Error 


. When Counsel for Berens Introduced During het 
Matters and Documents Not in Evidence, He Then Became 
A Witness, and Introduced Hearsay Testimony, Which 
Testimony Might Reasonably Tend to Prejudice the Jury. 


. It is the Duty of the Court to Assure a Fair Trial, and 
Where There is Doubt as to the Fairness of Argument, 
The Injured Party is Entitled to a New Trial 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


Appellees Kinsky filed a landlord and tenant action in the Municipal 
Court for the District of Columbia on March 25, 1960. Appellants Lilly- 
crop and Miller raised a plea of title and, following a hearing before Judge 
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Reeves, the matter was certified to the United States District Court for 
the District of Columbia, pursuant to Title 14, Section 914, D. C. Code 
(1951 Edition). 


Appellees Kinsky, when in the District Court and by motion granted, 
brought appellee Berens into the matter as a party defendant. 


Following a trial to a jury, a verdict was rendered by said jury 
in favor of the Appellees. There was judgment had upon the verdict. 


Appeal was filed by Appellants on June 14, 1961. 


This Court has jurisdiction on the appeal under 28 United States 
Code, Annotated 1292. 


STATEMENT OF THE CASE 


Bernadine Lillycrop and her mother, Edith H. Miller, held title to 
the improved premises, 4515 Cathedral Avenue, N.W. The title had been 
in the family for over thirty years, and the two ladies at the time of this 
action were living in the premises. Following a period of nine months of 
dealing with a "home improvement" firm, Mesdames Lillycrop and Miller 
were in financial difficulties, and it developed that their pensions were 
insufficient to protect their property. At a time when the subject premises 
were being advertised for a foreclosure sale, Frederick Berens, Jr. 
approached Mesdames Lillycrop and Miller, advanced the ladies money 
and took as security therefor an instrument purporting to be a deed. s 
(J.A. 42) 


There then transpired a series of discussions between the parties 


about repayment of Berens. During the course of these discussions, in 


1 this statement of the case is based upon a statement of proceedings and evi- 
dence filed below and marked by the trial judge as substantially correct. It cannot 
be based upon the transcript of the testimony for the simple reason that the Appel- 
lants cannot afford to have five full days of transcript printed. Appellants are 
both widows living on small Government pensions, and thus cannot qualify as 
paupers. 
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February of 1960, Berens sold the premises to one Joseph Kinsky. 
Kinsky adopted a notice to quit that Berens had mailed, and required 
the Mesdames Lillycrop and Miller to vacate their homestead, (J.A. 43) 


Kinsky then filed a landlord and tenant suit in the Municipal Court. 
To said action the Mesdames Lillycrop and Miller filed a plea of title, 
and the action was transferred to the United States District Court for the 
District of Columbia. Upon arriving at the District Court, Kinsky moved 
to join Berens as a party defendant to the action, and issue was joined. 


(J.A. 41-42) 


Following the trial of the issues before a jury, argument by counsel 
was made in summation. It was after the argument by counsel for the 
| 
Mesdames Lillycrop and Miller that counsel for Berens made his argu- 


ment, which argument is the subject of this appeal. 


STATEMENT OF POINTS 


1. By allowing counsel for appellee Berens to read from documents 
not in evidence and allude to same, was to allow said counsel|to testify 


and thus to permit extraneous hearsay matter before the jury. 


2. When the court, in the presence of the jury, affirmed Appellants’ 
counsel's right to reply to improper remarks to the jury, and then to deny 
said right to reply, out of the presence of the jury and without explanation 


to the jury, was error. 


3. Characterizations of counsel and clients by use of extraneous 


matter not in evidence, was improper summation, going to prejudice of 
| 


the jury on the part of counsel for appellee Berens. 


SUMMARY OF ARGUMENT 


The conduct of the court in denying Appellants the right to answer 
out of the presence of the jury, and without explanation to the jury, was 
error, where the jury had been informed that counsel was to be allowed 
to answer. It would appear to the jury, when Appellants’ counsel did not 


answer, that said counsel could not or would not answer. 


The conduct of counsel for appellant Berens in his argument to the 
jury was to inflame and prejudice the jury where, by use of documents 
not in evidence, he attacked the motives and credibility of opposing 


counsel and parties. 


ARGUMENT 
I 


WHERE THE COURT, OUT OF THE PRESENCE OF THE JURY, DENIED 

A RIGHT TO REPLY, WHICH RIGHT HAD BEEN PREVIOUSLY GRANTED 
IN THE PRESENCE OF THE JURY, SUCH DENIAL WITHOUT EXPLANA- 
TION WAS ERROR. 


Following the initial outburst of counsel for appellee Berens, 
counsel for Lillycrop and Miller, in open court and before the jury, 
engaged the court in the following conversation: 

"MR, FRIEDLANDER: Might I ask the Court, in 
view of the fact that I have the burden of proceeding on 


my affirmative claim against Mr. Miller, Ido have a 
right to answer him, don't I? 


"THE COURT: Yes, correct." (J.A. 29) 


Before an hour expired the court changed its mind. In an extraordinary 


session in chambers, out of the presence of the jury, the court decided 
that counsel for Lillycrop and Miller did not have the right to reply. 
Counsel for Berens as well as counsel for Kinsky moved the court to 
strike any opportunity to reply on the part of counsel for Lillycrop and 


Miller, and the court acquiesced in this request. 


b) 


Also in chambers counsel for Lillycrop and Miller suggested that, 
if the court was denying a right to reply, the court should explain its 
change of position to the jury. To this, counsel for Berens and Kinsky 
objected. The court adopted the position of Berens and Kinsk , with the 
end result that no explanation of any sort was made to the jury. 2 


Error in this interchange lies in the way of appéarance to the 
jury. The jury heard counsel for Lillycrop and Miller ask for a right 
to be heard, and heard the court grant the request. The jury heard 
Berens’ counsel as well as Kinskys' counsel comment on matters in 
evidence as well as matters said counsel introduced by their jown testi- 
mony. These matters related to the motives and intent of Appellants. 
The jury did not hear any rebuttal or argument by Appellants’ counsel. 


THE JURY HAD TO ASSUME THAT THE REASON THERE WAS NO 
REBUTTAL, EVEN THOUGH IT HAD BEEN ASKED FOR, WAS THAT 
THERE WAS NO WAY TO ANSWER THE ARGUMENTS OF BERENS AND 


| 
KINSKY. The jury would also assume that the arguments of Berens and 


Kinsky were proper and entitled to great weight. 


The failure of the court to explain its change of position to the jury 
lent great weight to the arguments of counsel for Berens and Kinsky, and 
thus deprived Lillycrop and Miller of a fair and impartial trial. 


This Court has held, in Hockaday v. Red Line (1949), 174 Fed. 2d 
154, 85 U.S. App. D.C. 1, that the court has a duty to assure the litigants 


a fair and impartial trial: 


"An omission by court or counsel to discharge this 
duty, or a persistent violation of it, is a fatal error, be- 
cause it makes the trial unfair." 
Appellants maintain that upon the completion of arguments by 

counsel, there being no explanation by the court as to why it! had changed 


its mind and disallowed Appellants an opportunity to answer the arguments 


2 this extraordinary motion was not made a matter of court record, even though 
counsel for appellants suggested it be made a matter of record. 
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of Berens, and the jury understanding that Lillycrop and Miller did have 
such a right to answer Berens, this was such gross error as to make the 


entire trial unfair. 


aa 


WHEN COUNSEL FOR BERENS INTRODUCED DURING ARGUMENT 

MATTERS AND DOCUMENTS NOT IN EVIDENCE, HE THEN BE- 

CAME A WITNESS, AND INTRODUCED HEARSAY TESTIMONY, 

WHICH TESTIMONY MIGHT REASONABLY TEND TO PREJUDICE 

THE JURY. 

It must be made clear that at no time during the trial below did any 
party refer to the pleadings in the instant action. At no time during the 
taking of testimony did any of the parties hereto examine or cross- 
examine upon the pleadings. Yet, during the argument for appellee 
Berens, counsel read from the pleadings "so there won't be any doubt 
.. a (S.A. 26) 


Counsel for Berens read from the answer of appellants Lillycrop 


and Miller, and commented upon said answer to the original complaint. 
Counsel commented upon the fact that Judge Reeves, in the Municipal 
Court for the District of Columbia, had a hearing upon the plea of title 
of appellants Lillycrop and Miller. Then Berens’ counsel dropped his 
bombshell — that it was not Lillycrop and Miller who sought to "inter- 
plead” Berens into ‘the matter, but Kinsky. Counsel made much about 
the fact that Lillycrop and Miller, through counsel, had opposed the in- 
clusion of Berens in a case involving plea of title. Appellants' counsel 
objected that Berens’ counsel was misstating the record, and asked for 
opportunity to reply, to which the court replied: "Yes, correct.” (J.A. 
25-29) 


During the luncheon recess, in chambers and out of the presence 
of the jury, the court upon motion of counsel for Berens, withdrew the 
opportunity for Appellants’ counsel to reply, and Berens’ counsel pro- 


ceeded with a carte blanche. 
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In an inflammatory manner Mr. Miller, counsel for Berens, pro- 
ceeded to read from the pleadings as filed in this matter. He, did not 
explain to the jury that counsel may include separate and incgnsistent 
defenses (Rule 8, Federal Rules of Civil Procedure), He made much 
of the fact that the pleadings he did read contained no counterclaim 
(J.A. 29-35). At no time during the trial was any of the matter referred 
to by counsel included in the evidence. 

By his performance, counsel for Berens interjected hearsay evi- 
dence into the proceedings, for there was no opportunity to explore the 


pleadings read into evidence after the testimony was completed. 


Said this Court, in Washington & G. R. Co. v. Dashiell, 7 App. D.C. 


507, at page 516: 


"Counsel have no privilege to comment upon matter beyond 
the limits of the evidence before the jury for their congider- 
ation, with a view to creating prejudice and inducing a find- 
ing not justified by the evidence." 


and the Court continued: 


"It is upon the facts given in evidence to the jury, and those 
alone, that the verdict must depend for its support and 
validity, without reference to any extraneous matter that 
may be suggested by counsel." 
It is elementary law, in argument to a jury, that comments must be 

based solely upon those matters of fact of which evidence has already been 
introduced — Oslund v. State Farm Mutual Automobile Ins. Co. (9th Cir., 
1957), 242 Fed. 2d 813. In the instant case the pleadings read into the 
record were not before the court as exhibits, and said pleadings had 
never been brought to the attention of the jury prior to the argument. 

Yet counsel represented these pleadings (which were not all|the plead- 
ings) to the jury as items of fact. The comments made were assertions 
of fact made upon the credit of counsel. Where counsel makes an asser- 
tion of fact not supported by evidence submitted at trial, nor so notorious 


as to be judicially noticed, counsel becomes a witness. And where counsel 
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becomes a witness, without being subjected to cross-examination, he is 
in violation of the fundamental principle of the hearsay rule — See 6 


Wigmore on Evidence 1806, at page 259. 


Here, counsel went beyond the dictates of sound argument and 
tainted the verdict of the jury, with testimony not proven. "But let 
nothing tempt them to pervert the testimony, or surreptitiously array 


before the jury facts which, whether true or not, have not been proven." 


-— Berry v. State (Ga., 1851), 10 Ga. 511, 522. In the Berry case the 


court went on to state that when such unproven matter is put in, the 
court has a duty to instantly, without motion, strike such matter from 


consideration of the jury. 
The court said, in Oslund v. State Farm, supra: 


"It is vitally important that the jury reach the deter- 

mination of Brock's veracity on proper and just 

grounds." 

In our case, aS in the Oslund case, it is readily apparent that the 
gist of Appellees’ argument was that Mrs. Lillycrop was a schemer and, 
with her counsel, prone to enter frivolous defenses as well as not tell 
the truth, It is assumed that the jury believed Appellees, for the verdict 
favored Appellees, and it must be assumed that argument by counsel for 
Appellee, Berens, had a telling effect. Where that assumption is found, 
the Court must grant a new trial — Hockaday v. Red Line (1949), 85 U.S. 
App. D.C. 1, 174 Fed. 2d 154, 9 A.L.R. 2d 601; and Oslund v. State Farm 
(9th Cir., 1957), 242 Fed. 2d 813. 


I 


IT IS THE DUTY OF THE COURT TO ASSURE A FAIR TRIAL, AND 
WHERE THERE IS DOUBT AS TO THE FAIRNESS OF ARGUMENT, 
THE INJURED PARTY IS ENTITLED TO A NEW TRIAL. 


This is a case of two widows fighting for their property. The 


property here involved is their home, and has been their home these 
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many years. Under the law of the District of Columbia they have a right 
to a trial fair and impartial in all respects. In the entire United States, 
and particularly in the District of Columbia, it is the law that: 


"The public interest requires that the court of its | 
own motion, as is its power and duty, protect suitors in 
their right to a verdict, uninfluenced by the appeals of 
counsel to passion or prejudice. . ."" — N.Y. Central v. 
Johnson (1929), 279 U.S. 310, 318; 49 S.Ct. 300, 303; 73 
L.bd. 706; Hockaday, supra, 3; Oslund, supra, 817 


"Tt is the duty of the court and of its officers, and 
the counsel of the parties, to prevent the jury from the 
consideration of extraneous issues, of irrelevant evidence, 
and of erroneous views of the law, to guard it against the 
influence of passion, and prejudice, and to assure to the! 
litigants a fair and impartial trial. An omission by court 
or counsel to discharge this duty or a persistent violation 
of it, is a fatal error, because it makes the trial] unfair.|’ 
— N.Y. Central, supra, 318; Hockaday, supra, 3; and | 
Oslund, supra, 817. 


Thus, when counsel for Lillycrop and Miller sought opportunity to 
answer, he sought to answer such asides as made by counsel for Berens, 
cited as follows: 

"I say Mr. Friedlander is giving you a lot of things 

— he is very mean and very vicious about it. I think, very 


much so, ladies and gentlemen, he knew what that situation 
was." (J.A. 20) 


and again: 


"However, continuing and answering the various things 
that Mr. Friedlander has stated, which, as I say, are half- 
truths in this case, for the purpose of planting a seed in 
your mind that might appear to be evil." (J.A. 22) 


There are further references to the credibility of the appellant Lilly- 
crop, and slurring references to her attorneys, all of which are designed 
to prejudice the minds of the jury and not to clarify the facts|(J.A. 23-24; 


25-29). However, during the luncheon recess, the court, as hereinbefore 
set forth, would not allow counsel for Appellants to answer. It did not take 


long for Berens’ counsel to again characterize the Appellants, and to use 
documents not proven nor in evidence for his purposes. 


Counsel waved before the jury Appellants’ original answer toa 
landlord and tenant complaint, signed and sworn to before a notary public, 
wherein the Appellants denied a cause of action (a usual defense), and 
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denied the service (by Kinsky) of a notice to quit.° Counsel for Berens, 
by indirection, characterized the lady Appellants as liars for signing 
such a document. Upon objection by counsel for Lillycrop and Miller, 
the court merely said to counsel for Berens: "You may proceed." (J.A. 
29-30). 


These comments had one purpose, and that to inflame and prejudice 
the jury. Mr. Miller, by his argument, brought in extraneous issues by 


reading the pleadings and commenting upon issues not before the court. 


Counsel, with a gleeful malice, not often seen in a courtroom, 
deliberately sought to prejudice the jury with his commentary on the 
veracity of the Appellants, by use of documents not at issue, and sought 
to characterize opposing counsel by use of supposition as hereinbefore 


set forth. 


It was well said in Johnston Bros. Co. v. Bentley (Ala. 1911), 56 
So. 742, 745: 


"Tt seems to us that for plaintiff's counsel to read 
to the jury the pleading prepared by opposing counsel, 
setting up the separate and different defenses, in a clos- 
ing argument, where there is no opportunity for reply or 
explanation, and link with it an argument that is unsup- 
ported by the evidence, to the effect that the different 
statements contained in the pleas were made by the de- 
fendant at different times to counsel who prepared them, 
and call attention to the separate dates of filing in sub- 
stantiation of the argument, is exceeding the limitation 
of legitimate argument, and that it had a natural tendency 
to unfairly influence or prejudice the minds of the jury; 


The sum total is that no one can determine if the appellants Lilly- 
crop and Miller have had their "fair and impartial trial.'" No one can 
say with certainty that the argument made by counsel for Berens was 
ineffective; and counsel's persistent attack upon personalities, unanswered 
in the eyes of the jury, makes the trial unfair — N.Y. Central, supra, 
318; Hockaday, supra, 3; and Oslund, supra, 817. 


: It might be noted that counsel did not bring this document before the court 
during the taking of testimony. nor did he examine the signatories upon the 
document. 
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CONCLUSION 


It is respectfully submitted that the judgment entered below be 


set aside and a new trial had upon the issues. 


Respectfully submitted, 


MARK P. FRIEDLANDER 
MARK P. FRIEDLANDER, JR. 
BLAINE P. FRIEDLANDER 


Attorneys for Appellants 
1210 Shoreham Building 


806 - 15th Street, N.W. 
Washington 5, D. C. 


Motion to Add Additional Party Defendant, and for Leave to File 
Amended Complaint, Filed June 20, 1960 eee ee 


Points in Opposition to Motion to File A mended Complaint, 
Filed June 21, 1960 , . 


Amended Complaint, Filed July 5, 1960 


Answer of Bernadine Lillycrop and Edith H. Miller, to Amended 
Complaint, Filed July 29, 1960 ee ee ae 


Answer and Crossclzim of Defendant, Frederick W. Berens, Jr., 
Filed August 8, 1960 : : 5 : 5 


Answer of Defendants Bernadine Litlycrop and Edith H, Miller to 
Crossclaim, Filed August 24,1960. ; 5 


Pretrial Proceedings, Filed February 28, 1961 
Attachment “A” -- Pretrial Statement of Plaintiffs 


Attachment "B" -- Pretrisi Statement of Defendants 
Bemadine M. Lillycrop and Edith M. Miller. 


Attachment “C" -- Pretrial] Statement of Defendant Berens 


Excerpts from Transcript of Procesdings, A prii 20, 1961 


Argument for Defendants Lillycrop and Miller 


Argument on Behalf of Frederick W. Berens, Jr. 


Closing Argument for Plaintiffs a 8 
Judge's Charge to the Jury 
Verdict : . : 

Judgment, Filed April 24, 1961 


Notice of Appeal, Filed July 6, 1961 


JOINT APPENDIX 
[ Filed June 20, 1960] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Division 
JOSEPH KINSKY, et ux, ) 
Plaintiffs 

v. ) Civil Action No. 1412-60 
BERNADINE LILLYCROP, et al, 
Defendants ) 


MOTION TO ADD ADDITIONAL PARTY DEFENDANT , 
_AND FOR LEAVE TO FILE AMENDED COMPLAINT | 
Come now the plaintiffs, Joseph Kinsky and Florence G| Kinsky, 
and move this Honorable Court for an Order adding Frederick W. Berens, 
Jr. as an additional party defendant and for leave to file an Amended Com- 
plaint , a copy of which is attached hereto and prayed to be read as part 
hereof, and for reasons therefor, state as follows: 
1. On March 25, 1960, plaintiffs filed suit in the Municipal Court 
for the District of Columbia for possession of certain real estate known 
as Lots 39 and 40 in Square 1609 and improved by premises 4515 Cathed- 
ral Avenue, N.W. 
2. On April 7, 1960, said defendants filed Answer to said Com- 
plaint for possession of real estate in which they pleaded title to said prop- 
erty, and in accordance therewith, the Municipal Court for the District of 
Columbia transferred this cause to the United States District Court for the 
District of Columbia on May 11, 1960. 
3. Defendants contend by said Answer that plaintiffs are not en- 
titled to possession in that the Deed for said property whereby plaintiffs 
claim title thereto is void and of no effect. Defendants contend that the 


Deed which plaintiffs received from their Grantor, Frederick W. Berens, 


Jr., was, in fact, a mortgage and not an unconditional transfer; 


4. Plaintiffs state that they purchased said property from the said 


2 


Frederick W. Berens, Jr. without notice of any defect in title and without 
notice of tue alleged claim of the said defendants. Plaintiffs state tnat they 
have paid substantial sums of money to Frederick W. Berens, Jr. in con- 
sideration of said sale, and have incurred other expenses in connection 
therewith, including attorney's fee. 
5. In the event defendants recover against plaintiffs on the issue of 
title, then plaintiffs are entitled to recover from the said Frederick W. 
Berens, Jr. the amounts that they have paid in consideration of their said 
purchase and their other expenses including attorney's fees. 
6. And for such other and further reasons aS may be advanced at 
the hearing hereof. 
/s/ J. E. Bindeman, per lwb 
/s/ Leonard W. Burka 


POINTS AND AUTHORITIES 


Rule 21, Federal Rules of Civil Procedure. 
Rule 15, Federal Rules of Civil Procedure. 
/s/ J. E. Bindeman, per lwo 


/s/ Leonard W. Burka 
Attorneys for Plaintiffs 
436 Wyatt Building 
Wasnington, D.C. 
District 7-0630 


[Certificate of Service] 


EXHIBIT 


AMENDED COMPLAINT 
* * 


(See J.A. pp. 4 and 5, infra.) 


[Filed June 21, 1960] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Division 
JOSEPH KINSKY, et ux, ) 
Plaintiffs , 
v. Civil Action No. 1412-60 
BERNADINE LILLYCROP, et al, 
Defendants. 


) 
) 
) 
) 
) 


POINTS IN OPPOSITION TO MOTION 
_TO FILE AMENDED COMPLAINT 


As the Court will see from the file, a landlord and tenant suit was 
filed in the Municipal Court. The sole question involved was the right to 
possession of the real estate. To this complaint there was filed a plea 
of title, and the matter was then referred to the District Court/for trial. 

There is no reason for any delay in the trial of this case, and the 


suggested amended complaint should not be allowed to be filed for these 


reasons: | 


The amended complaint would change the issues in this; case, and 
we know of no reason why the matter cannot be set down for pretrial and 
trial without delay and without the amendment of any of the pleadings. 


FRIEDLANDER & FRIEDLANDER 
Mark P. Friedlander 
Mark P. Friedlander, Jr. 
Blaine P. Friedlander 

1210 Shoreham Building 

806 - 15th Street, N. W. 

Washington 5,D.C. 


By: /s/ Mark P. Ly tcccrn 
Attorneys for Defendants 


[Certificate of Service] 


[Filed July 5, 1960] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Division 
JOSEPH KINSKY, et ux, 
Plaintiffs 
v. Civil Action No. 1412-60 
BERNADINE LILLYCROP, et al, 
and 
FREDERICK W. BERENS, JR., 
Defendants ) 


el 


AMENDED COMPLAINT 


Count One 

1. Jurisdiction of this cause is founded upon Section 11-305, Dis- 
trict of Columbia Code, 1951 edition as amended. 

2. On February 26,1960, plaintiffs purchased from defendant, 
Frederick W. Berens, Jr., certain real estate known as Lots 39 and 40 in 
Square 1609 in the District of Columbia, with improvements thereon known 
as 4515 Cathedral Avenue, N.W. 

3. Plaintiffs are entitled to the possession of said premises which 
the defendants, Bernadine Lillycrop and Edith H. Miller, hold without right. 


The premises are in the possession of the said defendants , Bernadine 
Lillycrop and Edith H. Miller, who hold them as sufferance tenants of the 
plaintiffs. 


4. On or about February 15, 1960, the tenancy was terminated by 
the landlord and a notice to quit was served upon the said defendants as 
required by law. 

5. Plaintiffs are entitled to a judgment for the possession of said 
premises and for a judgment for rent at Two Hundred Dollars ($200) per 
month from March 1, 1960. 


6. Defendants willful failure to quit said premises has caused 
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damages to the plaintiffs in the amount of Ten Thousand Dollars ($10 ,000). 


Count Two 


7. Plaintiffs incorporate herein Paragraphs One through Six (1-6) 


of Count One. 
8. On April 7, 1960, defendants , Bernacine Lillycrop and Edith H. 
Miller, filed Answer herein alleging that they were the true and actual 
owners of the said property. 
9. Plaintiffs purchased the said property from defendant, Frederick 
W. Berens, Jr., without notice of any defect in title and without |notice of 
the alleged claim of defendants, Bernadine Lillycrop and Edith H. Miller. 
10. Plaintiffs paid Twenty Thousand Dollars ($20 000) to said de- 
fendants , Frederick W. Berens, Jr., in consideration of said salle and have 
incurred other expenses in connection herewith, including attorney's fees. 
WHEREFORE, plaintiffs pray that a judgment be entered for the 
plaintiffs against the defendants , Bernadine Lillycrop and Edith H. Miller, 
for possession of the said premises, and for rent in the amount of Two 
Hundred Dollars ($200) per month from March 1, 1960, and for| damages 
in the amount of Ten Thousand Dollars ($10 ,000) , with reasonable attorney's 
fees and costs. 
In the alternative, should defendants , Bernadine Lillycrop and Edith 
H. Miller, prevail, plaintiffs pray for a judgment against the defendant, 
Frederick W. Berens, Jr., in the amount of Twenty-Five Thousand Dollars 
($25,000), with reasonable attorney's fees and costs. 
/s/ Joseph Kinsky 
[JURAT the 17th day of June, 1960] 


/s/ J. E. Bindeman, per lwb 


/s/ Leonard W. Burka 
Attorneys for Plaintiffs 
436 Wyatt Building 
Washington, D.C. 
District 7-0630 


[Filed July 29, 1960] 


ANSWER OF BERNADINE LILLYCROP AND 
EDITH H. MILLER, TO AMENDED COMPLAINT 
First Defense As to Count One 
Count One fails to state a cause of action upon which any relief 
can be granted. 
Second Defense As to Count One 
Your Defendants deny that the Plaintiffs served any notice to quit 
upon the Defendants, and further say that the Plaintiffs had no claim of 
title at the time of the alleged notice. 
Third Defense As to Count One 
Bernadine Lillycrop and Edith H. Miller, Defendants herein, say 
that on the 2nd day of November, 1936 one E.C. Miller, the father of the 
defendant Bernadine Lillycrop and the husband of Edith H. Miller, became 
the owner of the property involved herein by deed recorded in Liber 7047, 
at folio 4, of the Land Records of the District of Columbia. That on Novem- 
ber 2, 1938 said E. C. Miller, by deed conveyed to Willis C. Lillycrop, the 
husband of Bernadine Lillycrop, the said property, and the deed was re- 
corded in Liber 7284, at folio 242. That the said Willis C. Lillycrop de- 
parted this life on December 13, 1950, intestate, leaving surviving him 
his widow and one Edith Elizabeth Hayes, a daughter. That on September 
2, 1952 the said Edith Elizabeth Hayes, conveyed the said property by deed 
to one Gulledge, Trustee. This conveyance was recorded in Liber 9791, 
at folio 342. On the same date the said Gulledge conveyed to Edith H. 
Miller and Bernadine C. Lillycrop as joint tenants. This deed was recorded 
in Liber 9791, at folio 347. 


That on the 14th day of September, 1956, a deed of trust was placed 


on the property to secure the Liberty Building Association, then known by 
another name, and said deed of trust was recorded in Liber 10728, at folio 
615. That on August 13, 1958, a second deed of trust was placed on the 
property to secure one Thomas E. Peddicord, in the sum of $2,950.00. 
That said alleged second deed of trust was recorded in Liber 11,089, at 
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folio 558. The validity of this second trust is disputed. 
During the pendency of certain threatened foreclosure proceedings 
one Berens did make payment of the items in default , and did take as se- 
curity for such advance a deed to the property on the 9th day of December, 
1959. This deed, which in fact is a mortgage, was recorded in Liber 
11 ,352, at folio 167. On January 11, 1960 the said Berens placed a mort- 
gage on said property in the sum of $14,000.00, and said mortgage was 
recorded as Liber 11,365, at folio 188. It is believed that said sum covered 
the existing mortgages and paid the same off. The said Berens, having a 
claim for certain funds from the defendants herein, and not receiving pay - 
ment thereof, treated the deed (which was in fact a mortgage) | as a deed 


of conveyance, and attempted to transfer the property to the plaintiff, 


Joseph Kinsky, at a figure below the value of said property, and said con- 
| 


veyance was made on the 4th day of March, 1960 and was recorded in 
Liber 11 ,390 at folio 46. Your defendants say that they are still the owners 
of said property, and that the sums advanced by the said Berens and not 
repaid are tendered herewith; and the Court is asked to cause| an account- 
ing to be made to fix and determine the amounts, if any, of such advances 
not as yet repaid. 
Fourth Defense to Count One 

Come now the defendants, in their proper person, and jdenying that 
they hold the premises described in this proceeding, as in the written 
complaint of the plaintiff alleged, say that the title to said premises is in 
themselves and is not derived from any letting of the premises by said 
plaintiffs, or from any forcible entry for unlawful detainer, which title is 
held by themselves in fee simple, subject to a mortgage held [by the plain- 
tiffs. 


| 
Defense to Count Two 


| 
Your defendants Bernadine Lillycrop and Edith H. Miller for an 

answer to the Second Count of the amended complaint deny that the plain- 

tiffs purchased the property from Frederick W. Berens, Jr. without notice 


of any defect and without notice of any claim of these defendants. The 
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remainder of said Count is denied except as otherwise herein in other 
answers admitted. 

/s/ Bernadine Lillycrop 

/s/ Edith H. Miller 


FRIEDLANDER & FRIEDLANDER 
Mark P. Friedlander 
Mark P. Friedlander, Jr. 
Blaine P. Friedlander 
1210 Shoreham Building 
806 - 15th Street, N.W. 
Washington 5, D.C. 
Attorneys for Defendants 


[JURAT the 19th day of July, 1960] 
[Certificate of Service] 


[Filed August 8, 1960] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

JOSEPH KINSKY, et al., 
Plaintiffs , 
v. Civil Action No. 1412-60 
BERNADINE LILLYCROP, et al., 


FREDERICK W. BERENS, JR. 
2605 Connecticut Ave., N.W., 


Defendants 
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ANSWER AND CROSSCLAIM OF DEFENDANT, 
FREDERICK W. BERENS, JR. 


ee Oe eee 
For an answer by defendant, Frederick W. Berens, Jr., to plain- 
tiffs' complaint, this defendant states as follows: 
First Defense 


The complaint fails to state a cause of action against this defendant. 
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Second Defense 
This defendant denies the material allegations of the complaint. 
Third Defense 
For a third defense, this defendant states as follows: 
(a) This defendant is willing to admit paragraphs 1 through 4 
of the amended complaint. 
(b) This defendant admits that the plaintiffs are entitled to 
judgment for possession of said premises and has no interest in said pre- 
mises and is willing to admit that the plaintiffs are entitled to judgment at 
the rate of $200.00 per month from March 1, 1960, against the defendants , 
Bernadine Lillycrop and Edith H. Miller, but denies that the plaintiffs are 
entitled to judgment against this defendant, and denies paragraph 6 as far 
as he is concerned. 
COUNT TWO 
For an answer by defendant, Frederick W. Berens, Jr., to count 
two of the amended complaint, this defendant states as follows: | 
First Defense 
Count two of the amended complaint fails to state a cause of action 
against this defendant. 
Second Defense | 
This defendant denies the material allegations of the 2nd paragraph 
of count two. 
Third Defense | 
For a third defense by the defendant, Frederick W. Berens, Jr., 
said defendant states as follows: 
(a) For an answer to paragraph 7, this defendant adopts his 
defenses, aforesaid, in full answer thereto. 
(b) This defendant is willing to admit paragraph 8. 


(c) Answering paragraph 8, this defendant is willing to admit 


that the plaintiffs purchased the premises without notice of a defect in the 
record title, but he denies that he was without notice of the claims of the 
other defendants, in that said plaintiffs were charged with constructive 
knowledge, in that said defendants , Bernadine Lillycrop and Edith H. Miller, 
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were in actual possession of said premises at the time of said purchase. 

(a) Answering paragraph 10 of the amended complaint, this 
defendant admits that the plaintiffs purchased said premises for $20,000.00, 
but he has no knowledge concerning any other expenses in connection there- 


with or his attorney's fee. 


Fourth Defense 


This defendant states, for a further answer to the amended com- 
plaint, that the claim of the defendants , Bernadine Lillycrop and Edith H. 
Miller, is without foundation of fact or law and that their claims are ex- 
pressly denied. 

CROSSCLAIM 

For a crossclaim by defendant, Frederick W. Berens, Jr., against 
defendants, Bernadine Lillycrop and Edith H. Miller, this defendant states 
as follows: 

1. That pursuant to a contract between this defendant and defend-\, 
ants, Bernadine Lillycrop and Edith H. Miller, said Bernadine Lillycrop 
and Edith H. Miller expressly agreed to vacate said premises and make all 
adjustments of taxes, interest, insurance to the date of settlement. Not- 
withstanding said agreement, said defendants failed to pay taxes due on 
said property, in the sum of $781 .80, which was due and owing by them and 
which this defendant was required to pay, and by reason thereof said de- 
fendants are obligated to this defendant for such sums. 

SECOND COUNT 

For a second count by defendant, Frederick W. Berens, Jr. against 
defendants, Bernadine Lillycrop and Edith H. Miller, said defendant states 
that the contract between said defendants was valid and enforceable, and 
that the action of the defendants, Bernadine Lillycrop and Edith H. Miller, 
is unfounded in fact and law, and by reason of said defendants' failure to 
vacate the premises, they have breached their contract with this defendant, 
which has laid rise'to the claim of the plaintiffs, and this defendant says 
that any judgment that may be recovered against him by the plaintiffs , he 
demands judgment over against the defendants, Bernadine Lillycrop and 
Edith H. Miller. 
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WHEREFORE, the premises considered, the defendant, Frederick 


W. Berens, Jr., prays that the amended complaint be dismissed;| (2) that 


the defendants , Bernadine Lillycrop and Edith H, Miller, be declared to 
have breached their contract and that their possession was unlawful and 
wrongful and any damages which were sustained by the plaintiffs was as 

a direct result of said other defendants' breach, and any judgment awarded 
the plaintiffs be awarded solely against the defendants, Bernadine Lillycrop 
and Edith H. Miller; (3) that the Court give judgment in favor of this de- 
fendant against the other defendants in the sum of $781.80; (4) that in the 
event that any judgment is recovered by the plaintiffs against this defendant , 
that this defendant have judgment over against the other defendants, Berna- 
dine Lillycrop and Edith H. Miller; (5) and for general relief. 


/s/ Herman Miller 
421 - 4th Street, N. W. 
Attorney for defendant, 
Frederick W. Berens, Jr. 


[Certificate of Service] 


[Filed August 24, 1960] 


ANSWER OF DEFENDANTS BERNADINE LILLYC ROP 
AND EDITH H. MILLER TO CROSSCLAIM 
COUNT ONE 
First Defense 
The crossclaim fails to state a claim against defendants jupon which 
relief can be granted. 
Second Defense 
The defendants deny the allegations with respect to a contract where- 
in defendants agreed to vacate said premises and make adjustments of taxes, 
interest, insurance to date of settlement. 
Third Defense 
The defendants are without knowledge or information sufficient to 
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form 2 belief as to the allegations that the cross-claimant was required 
to pay taxes upon said property and demand strict proof thereof. 
Fourth Defense 
If the cross-claimant made such payments as alleged then cross- 
claimant did so as a volunteer. 
SECOND COUNT 
First Defense 
1. The count fails to state a claim against defendants upon which 
relief can be granted. 
Second Defense 
2. The defendants are without knowledge or information sufficient 
to form a belief as to the truth of the allegations of the crossclaim and de- 
mand strict proof thereof. 


FRIEDLANDER & FRIEDLANDER 
Mark P. Friedlander 
Mark P. Friedlander, Jr. 
Blaine P. Friedlander 
1210 Shoreham Building 
806 - 15th Street, N. W. 
Washington 5,D.C. 
Attorneys for Defendants. 


By: /s/ Blaine P. Friedlander 
[Certificate of Service] 


[Filed February 28, 1961] 


PRETRIAL PROCEEDINGS 


Action for possession of real estate. 

THE CONTENTIONS OF THE PS are set out in the statement which 
is attached hereto, made a part hereof, incorporated herein marked "A." 

The Contentions of the Ds Bernadine Lillycrop and Edith Miller are 
set out in the statement which is attached hereto, made a part hereof, in- 
corporated herein marked "'B." Said statement also contains contentions 
of Ds Re: Counterclaim of Berens. 

THE CONTENTIONS OF THE DEFENDANT FREDERICK W. BERENS, 
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JR. are set out in the statement which is attached hereto, madeja part here- 
of, incorporated herein marked "C." 
Said statement also sets out third party D Beren's Cross Claim 

against Ds Miller and Lillycrop. 
STIPULATIONS 

The Ds Lillycrop & Miller state that their claim of insufficiency of 
notice is based upon the facts that the party giving the notice was not the 
person who filed suit for possession. 

The Ps state that they contend that Lillycrop & Miller were tenants 
at sufferance in the premises from the date of the deed to Berens. 

The parties agree that the following may be introduced in evidence 
without formal proof subject to all proper and legal objections: | All settle- 
ment records of the Home Title Ins. Co. case No. 591272 provided counsel 
furnishes counsel for Lillycrop & Miller on or before March 15,1961, with 
a list of particular documents therein which they intend to use at the trial. 
All documents relating to the property which are recorded in the office of 
the Recorder of Deeds in D.C. Letter initialled by Examiner marked L-1. 
Counsel for Lillycrop & Miller agree that they received the letter marked 
L-1, 

P and third party D Berens ask that Ds stipulate to the following: 
(1) Entire file from Municipal Court, Landlord and Tenants Branch, No. 
21279-60. (2) All of the settlement records of the Home Title Ins. Co., 
their Case Number 591272; (4) That the fair and reasonable rental value 
of these premises is in the amount of $200. per month; and request that 
they be permitted to inspect the premises now, and again within three days 
from the date of trial. Ds Lillycrop & Miller refuses to so stipulate or to 
accede to this request. 

Counsel for Lillycrop & Miller agrees within 3 days of the execu- 
tion of this order to allow a qualified appraiser to inspect the premises in 


question, provided the name of such appraiser is furnished within one day 


of order. 


The Ps and D Berens object to a jury trial being had in|this case. 
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Documents marked B-1, B-2, B-3 initialled by Examiner may be 


introduced in evidence. 


Attorneys: 
/s/ J. E. Bindeman, Aty for pl. 


/s/ Mark P. Friedlander, 
Attny for Lillycrop & Miller 


/s/ T. Murray Toomey 
Attorney for Def., Frederick W. Berens, Jr. 


/s/ Herman Miller 
Atty for Deft. Berens 


/s/ John J. Finn 
Pre Trial Examiner 


ATTACHMENT "A" 


PRETRIAL STATEMENT OF PLAINT IFFS 


1. On February 26, 1960, plaintiffs purchased from third party de- 
fendant, FREDERICK W. BERENS, J R., certain real estate known as Lots 
39 and 40 in Square 1609, and improved by premises 4515 Cathedral Ave- 
nue, Northwest. 

2. On March 25, 1960, plaintiffs filed suit in the Landlord and Ten- 
ant Branch of Municipal Court for the District of Columbia against defend- 
ants for possession of said real estate. 

3. On April 7, 1960, defendants herein filed Answer in the Munici- 
pal Court claiming title to said property and in accordance therewith said 
cause was transferred to this Court on May 11, 1960. 

4. Plaintiffs claim that they are the holders of title to the property. 

5. Plaintiffs seek Judgment for possession of said premises, rent 
in the amount of $200 per month from March 1, 1960, and damages in the 
amount of $10,000, with reasonable attorneys fees and costs. 

6. Plaintiffs have filed Third Party Complaint against Third Party 
Defendant, FREDERICK W. BERENS, JR., asking for Judgment in the amount 
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of $25,000, with reasonable attorney's fees and costs in the event defend- 


ants prevail. 


ATTACHME 


PRETRIAL STATEMENT OF DEFENDANTS BERNADINE 
M, LILLYCROP AND EDITH M. MILLER 


Statement of Facts 


On November 2, 1936, E. C. Miller, father of defendant Bernadine 
M, Lillycrop and husband of defendant Edith H. Miller, became|the owner 
of Lots 39 and 40, in Square 1609, improved by premises 4515 Cathedral 
Ave., N.W. On November 2, 1938 said E. C. Miller conveyed the said 
premises to Willis C. Lillycrop, husband of the said defendant Lillycrop. 
The said Willis C. Lillycrop departed this life on December 13, 1950, in- 
testate, leaving surviving him his widow and one Edith Elizabeth Hayes, 
a daughter. On September 2, 1952 the said Edith Elizabeth Hayes conveyed 
the premises by deed to one Gulledge, Trustee, who on the same day con- 
veyed the premises to Edith H. Miller and Bernadine M, Lillycrop as joint 
tenants. 

On the 14th day of September, 1956 a deed of trust was placed upon 
the property to secure the Liberty Building Association (then known by 
another name) on its loan of $11,000.00. On August 13, 1958 a purported 
second deed of trust was placed on the property to secure one Thomas 
E. Peddicord, in the sum of $2,950.00. There was no consideration or 
basis for this second trust, and it was fraudulently procured. 

There came a time when defendant Frederick W. Berens, Jr., and 
his agent, one Huntt, approached defendants Lillycrop and Miller inform- 
ing them that their house had been advertised for sale because/of default 
of tax payments; that Berens would advance the money necessary to save 
the property and that to secure his advance he would take a deed to the 


16 


property; and, further, Berens informed the defendants Lillycrop and Miller 
that they needed to refinance the house and could not do so in their name, 
and thus a deed in Beren's name would make necessary refinancing easier. 

Accordingly , on December 4, 1959 defendants Lillycrop and Miller 
gave a document purporting to be a deed to defendant Berens. This was 
in reality a mortgage. On January 4, 1960 Berens placed a mortgage upon 
said premises in the sum of $14,000.00, and from the proceeds of said 
mortgage, led the defendants Lillycrop and Miller to believe that all liens 
then in existence were paid. 

Defendant Berens then asserted a claim against defendants Lilly- 
crop and Miller and, not receiving payment, treated the alleged deed as a 
conveyance and attempted to transfer the said property to plaintiff Joseph 
Kinsky. The conveyance was made under color of a deed. Kinsky had only 


been to the property on one occasion, and had never been inside the premises. ~ 


Further, Kinsky accepted the first offer of sale made on or about the 26th 
day of February , 1960, and closed the deal on the 4th day of March, 1960. 
At this time the Lillycrops and Millers had been in open, notorious and 
continued possession of the property , occupying it as a home since 1936. 

Following his' alleged purchase on March 4, 1960, Kinsky, without 
giving adequate notice in writing as prescribed by law, brought the instant 
action in the Landlord and Tenant Branch of the Municipal Court for the 
District of Columbia on March 25, 1960, affixing his name under oath on 
the 16th day of March, 1960. 

Claim 

Defendants Lillycrop and Miller maintain that they are still the 
owners of the aforesaid property, subject to the mortgage of $14,000.00. 

Further, defendants Lillycrop and Miller maintain that the thirty- 
day notice, alleged by the Plaintiffs, is inadequate as a matter of law, and 
thus there has not been compliance with the code in bringing this action. 

Defendants Lillycrop and Miller further maintain that Plaintiffs 
purchased the property from Frederick W. Berens, Jr. with notice of the 
defects of title and with notice of the claims of these defendants. 
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Defendants Lillycrop and Miller deny that they are indebted to the 
Plaintiffs for rent or for any other reason. 
Counterclaim 
Defendants Lillycrop and Miller maintain that they are not indebted 
to defendant Frederick W. Berens, Jr. in the sum of $781.80, and gay that 
the several transactions by defendant Berens have resulted in a surplus 
which sums rightfully belong to the defendants Lillycrop and Miller, and 
for which said Defendants seek an accounting to determine in what! amount 
defendant Berens should reimburse said defendants Lillycrop and Miller. 


ATTACHMENT "'C" 


PRETRIAL STATEMENT OF DEFENDANT BERENS 


Answer and Cross-claim of Defendant, Berens 


Defendant, Berens, admits that the plaintiffs are entitled to judgment 
for possession and he has no interest in the premises; he further admits 
that the plaintiffs are entitled to judgment against the other defendants at 
the rate of $200.00 per month from March 1, 1960, but he denies that the 
plaintiffs are entitled to judgment against him. He admits that the plain- 
tiffs purchased the premises without notice of any defect in the record 
title, but denies that the plaintiffs were without notice of the claims of the 
other defendants, in that the plaintiffs were charged with constructive 
knowledge, in that the other defendants were in actual possession Jat the 
time of the purchase. He admits that the plaintiffs purchased the premises 
for $20,000.00 but he has no knowledge concerning other expenses incurred. 
He states that the claim of the other defendants against him are without 
foundation or law and their claims are denied. 

Cross-Claim of Defendant, Berens 

The defendant, Berens, cross-claims against the other defendants 


in which he states that pursuant to a contract with them, they expressly 
| 
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agreed to vacate the premises and make all adjustments of taxes, interest, 
insurance to the date of settlement. Notwithstanding this agreement, they 
failed to pay the taxes due on the property in the sum of $781 .80 which was 
due and owing by them which this defendant was required to pay, and there- 
fore they are obligated for such sum to him. He further states that the 
contract between the defendants was valid and enforceable; and the action 
of the other defendants is unfounded in fact and law and by reason of their 
failure to vacate, they have breached their contract with the defendant, 
Berens, and laid rise to a claim by the plaintiffs against him and he says 
that any judgment that may be recovered against him by the plaintiffs he 


demands judgment over against the defendants. 


[Filed September 8, 1961] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Washington, D.C., 
Thursday, April 20, 1961. 


Following a short recess, the above matter was resumed before 
HONORABLE LEONARD P. WALSH, United States District Judge, in 
Chambers, at 3:12 o'clock p.m. 


* * * * 


Washington, D.C., 
Friday, April 21,1961. 


* a * * * 
ARGUMENT FOR DEFENDANTS LILLYCROP AND MILLER 
MR, FRIEDLANDER: 
* * * * * 

54 On December 4th, 1959, we have a deed to Mrs. Lillyc rop's prop- 
erty to Mr. Berens, and we also have on the same date the alleged con- 
tract by which Berens was to buy the property for $14,500.00 from Mrs. 
Lillycrop. 


Berens said it was a normal speculative deal. 
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"T went to her to buy the property and she agreed to sell it to me 
| 


for $14,500.00" And that is it. 
Now, that's his story. 
Mrs. Lillycrop said that he came to her and said that he wanted to 
help her, that he knew that she was in difficulty because he saw all 
of the foreclosure notes; that he was connected with the large firm of 
Berens Mortgage Company -- which it is not -- and that their company had 
broad sums of money, and he could straighten everything out. 
x* * * * * 
He asked, in December, prior to that date, for her to come to the 
office. So she went there and there she signed the deed, and signed the 
contract. 
She says she signed another paper and he says she didn't. 
She says the arrangements were after the property was refinanced 
and remodeled, then she could get her property back and she would be pro- 
tected. * * * 
* * * * * 
So there you have an application to the Perpetual, and they sent out 
their appraisers. 
Mrs. Lillycrop said they came. She told you very clearly that when 
she heard that these appraisers, one of them lived in her neighborhood, and 


said she had better move, the property had been sold, she called Berens. 
* * * * * 


Mr. Hooper, a real estate agent, was brought into the picture on one 
side and he got another real estate man on the other side -- two real estate 
men -- to bolster the idea this was an arm's length transaction, an honest 
deal. Yet on February 23rd, three days before Mr. Kinsky was|ever sup- 
posed to see this property, Hooper, the real estate man in this deal, had 
received a letter from the title company about the title. 

What explanation have you heard that on February 23rd there was 
any reason to have a report on the title, and the only purchaser! we know 
of -- not the first one, because Hooper wasn't in that, but this is addressed 


to James Hooper, Real Estate Company, preliminary report. | 
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What was Hooper getting a report for on the 23rd if Kinsky had not 


been in this picture a way before ? 


* * * * * 


ARGUMENT ON BEHALF OF FREDERICK W. BERENS, JR. 


MR. MILLER: Ladies and gentlemen of the jury, I will try to be 
as brief about these issues as I possibly can. But, of course, many of 
these things that have been said here certainly have got to be explained, 
because if you leave the innuendo, as Mr. Bindeman says, the charges 
made may sound like it has some real truth. 

I guess because I refer to the fact that Mr. Bindeman made these 
statements to you, and I sort of adopt them, I am sort of guilty of fraud 

here too, that there is some evil conspiracy among all of us, be- 
cause we talk together, or our sides happen to be the same. 

Now, Mr. Friedlander has made great to-do about the fact that we 
seem to be on the same Side of the street. The reason for it is because 
that side of the street is what has happened. 

* * * * * 

I say Mr. Friedlander is giving you a lot of things -- he is very 
mean and very vicious about it, I think, very much so, ladies and gentle- 
men, he knew what that situation was. Why didn't he in connection with 
that letter of the 23rd, of the title company, as Mr. Hooper -- 

MR. FRIEDLANDER: May I say to the Court -- may I object to 
that? I didn't know that letter was in evidence. It was identified -- 

MR, MILLER: If Your Honor please, he has used it in that way, 
and now he is doing it the other way. I have a right to proceed. 

THE COURT: You may proceed. 

MR. MILLER: You have this letter of the 23rd. If he didn't see 

the letter, as he says, now, then, why does he inject this particular 
thing? He must have known it in his mind. Why didn't he ask Mr. Hooper 
if he didn't have another contract before this contract with Mr. Kinsky ? 

You heard Mr. Hooper say that he had some hot prospects, that if 
Mr. Kinsky didn't act fast these hot prospects would come along ? 
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Well, of course there was. There was a contract -- we could have 
produced it -- of the 19th of February, when they were discussing it. So 
the fact you order the title before a deal could be made -- | 

MR, FRIEDLANDER: If Your Honor please, is there a contract of 
the 19th of February? I never saw it in evidence. Was it in evidence? 

MR. MILLER: If you would ask the question you would get it. 

MR. FRIEDLANDER: Wait just a minute. | 

He is referring to a document, that he didn't even put in evidence. 

MR. MILLER: I say if you had asked the questions it would have 
been put in evidence. It is unfair to refer to a contract and say that he 
doesn't know we ordered title before the settlement was made. 

THE COURT: Just stay with the evidence, Mr. Miller. 

MR. MILLER: * * * 

* * * * * 

So I say that the purpose of it is to go to the credibility, because in 
this whole case -- this whole case is built around credibility -- who are 

you going to believe? | 

He wants to paint Mrs. Lillycrop as a woman who just @bean 't seem 
to know too much, that she signs papers and doesn't pay any attention to it. 
But is that the evidence in this case? Isn't this lady a very, very experi- 
enced person in these kinds of transactions ? | 

After all, signing a promissory note, and you look at a piece of paper 
which is so formidable as this, with great big black letters, this deed, isn't 


that an act out of the ordinary course of daily events? Isn't that one of such 


great solemnity that he is going to act the way he wants you to act? 
This lady knows what is going on. Her husband was an attorney. 
Some of it had to rub off on her. She went through a number and series of 
transactions, each time signing one of these things. She knew what was go- 
ing on. | 
I say she is unfortunate; I'm sorry for her. She had been married, 
her husband was making money, they had three properties, she hasn't been 
working. When the properties came to her when her husband died, the 
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properties were clear, and as Mr. Friedlander told you, there was a series 
of second trusts. 

In other words, she would borrow a thousand dollars and when she 
went along and she couldn't pay that and the payments became heavy, she 

would borrow some money to pay the thousand dollars off. 

Before you knew it, these mortgages got to such a high point that 


she couldn't pay them any more. She lost the Monroe Street property that 


way and the 46th Street property that way, and she had come to the end of 
her rope in this particular situation. 

So that being so, it seems to me, having that series of transactions 
that she went through, she knew exactly what was going on, and I use that 
as a preface to come to the real crux of the case, that is, this contract that 
she signed on December 4th, which I will reserve just for a few moments. 

* * * * * 

However, continuing and answering the various things that Mr. 
Friedlander has stated, which, as I say, are half-truths in this case, for 
the purpose of planting a seed in your mind that might appear to be evil. 

The next thing he says are these statements about what Mr. Berens 
says to Mrs. Lillycrop at the time he came over on December 4th. He says 
in one breath Mr. Berens was connected with this large mortgage company, 
the Berens Company, and they had large sums of money, and it was his 
mortgage company. 

In the same breath he says, "They talked about getting appraisers 
from the Perpetual Building Association." 

Well, if he was going to make this loan of his own money, what does 

he need the Perpetual Building Association for? That doesn't make 
sense. If he is trying to convince her that he is a large money man, you 
don't in the next breath say, ''We will get a loan from the Perpetual Build- 
ing Association," and if appraisers come here you keep quiet and don't say 
anything, because if/he is the one who is going to loan the money, is he go- 
ing to defraud himself? He would know the score. 


* * * * 
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The reason for going through with Mr. Blaine Friedlander about all 
of these transactions is to show that this lady is familiar, as I said before, 
with real estate transactions, and she was familiar with this (indicating 
document). 

It is a very odd thing of a lady of this type, whose husband was a 
lawyer, who doesn't get copies of papers. The lady really ought to have a 
guardian, if she doesn't get copies, especially the very paper that she says 
she remembers, that he was going to sign a paper and did sign a'paper giv- 


ing her the property back, but she didn't get a copy of it. 
* * * * * 
He knew, as of December 9th, because he made his search in the 
early part of January, that there was a deed on the property. At that time, 
ladies and gentlemen, his firm was representing Mrs. Lillycrop's 
property. If any law firm is worthy of their salt, they certainly can't repre- 
sent two people, and they have got to get out of the case completely. If they 
do undertake to represent somebody, they should represent that person to 
the best of their ability. 
So that this hazy thing that Mr. Blaine Friedlander had here, is a 
cover-up, and I will show you why ina minute. 
He had some conversations with Mr. Berens. Mr. Berens was ask- 
ing him for the money. 
Well, if Mr. Berens was asking for money under this contract, on 
which there were payments, then why should any money be coming to Mr. 
Berens on it? 
Under the original agreement, Mr. Berens was lending her money 
and refinancing it, and nothing was to be done until that time. 
Mr. Friedlander said, the second time, I will talk to Mrs. Lillycrop. 
He said there is no money coming; you are supposed to wait until 


you refinance the property. Until then there is nothing to be paid. 


Yet Mr. Blaine Friedlander said he tried to get the money but she 
didn't have it. , 


That continued on, ladies and gentlemen, until February 15th, when 


Mr. Friedlander was aware of this 30-day notice. 
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Now, if he is going to represent this lady to the best of his ability, 
wouldn't it have been his duty, knowing the deed was on record, to immed- 
iately have filed a suit? 

Because he didn't know that Kinsky could have sold the property to 
a third person, and the third person to a fourth person? There was noth- 
ing on record to keep anybody from doing that. 

So why is he holding back? 

He knew that there could have been such a transaction, and if he 
was representing this lady to the best of his ability, it was his place to 
file a suit. 

The reason he didn't file it is because he knew that this was a dead 
transaction, that Mrs. Lillycrop had deeded this property to Mr. Berens. 
That's the reason he didn't do it. 

When he saw that they were trying to put the lady out, he still didn't 
do anything about it. He still didn't make any claim. 

One of the things I asked Mr. Friedlander was, ''How many other 
suits have you filed?" 

He said he made these investigations and he found out, apparently, 

that the transactions dealing with Monroe Street, where there fore- 
closures had taken place six months previously, was perfectly all right. 
He filed no suit. 

But on 46th Street he filed a suit about the same time Mr. Kinsky 
filed a suit. 

Now, let's analyze that, ladies and gentlemen, and then I will be 
finished: 

The 30-day notice was given February 15th, as I recall it. It was 
necessary then to wait one month before any suit could be filed. Nobody 
does anything on the Friedlander part. Their office sits back, doesn't do 
a thing, or makes any claim of any kind, writes no letter to Mr. Berens 
making a claim against him and saying, "Where is this refinance you are 


supposed to make ?" 


They knew now there was a Perpetual Building trust on the property. 
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They knew it was refinanced. Why didn't they get in touch with Mr. Berens 


or else write him and get the refinance accomplished? 
They wanted it back in Mrs. Lillycrop's name but did they do that ? 
There isn't one letter here about that. | 
Now, look what has happened: 
The suit, after the 30-day notice expired, was filed in Landlord 
and Tenant Branch of Municipal Court, stamped "Filed March 25), 1960." 
So Mr. Kinsky could have filed this suit somewhere around March 18th, 
19th, or 20th. I guess that is about the time when Mr. Kinsky called 
up, March 16th, to see what they are going to do. If they were so evil in 
trying to get this lady out, why is he calling her? All he has to do is file 
this suit. That's the next process in the case. 
I say the reason he called her is because he wanted to see what the 
story was, and what they were going to do about it, not for the purpose of 
being a party to a crime of some kind, of a conspiracy, for the purpose of 
euchering this woman out of her property. 
So March 25th a suit is filed. 
What is the next step? 
The next step, ladies and gentlemen, is the answer filed by Mrs. 
Lillycrop and Mrs. Miller. That was filed on April 8th. | 
Incidentally , I might say when the suit was filed in Municipal Court 
on March 25th, the case did nd come up in court until April 8th; So that 
she got her paper, and it was served upon her on March 28th. So she does 
nothing about it, writes no letters to Mr. Berens, sits tight until April 8th 
when the case comes up in court. 
Mind you, ladies and gentlemen, this suit is a suit by Kinsky and 
his wife against Mrs. Lillycrop and Mrs. Miller. * * * They know now 
the refinancing has gone through. They know also what the story 
is. They don't do anything, and they file an answer on April 8th, in which 
they first say that they are the owners of the property. 
They make no mention of anything here, as I see it, about the fact 
that Mr. Berens defrauded them in any way. They merely said they were 
supposed to have had a re-finance and there was a $14,000.00 mortgage on 
the property, and Miller has -- 


I will read it so there won't be any doubt about it. In the answer it 


"During the pendency of certain threatened foreclosure pro- 
ceeding one Berens did make payment of the items in default and 
did take for security for such advance a deed to the property on the 
9th of December, 1959. This deed in fact is a mortgage and re- 
corded Liber 11,357, Folio 167. 

"On January 6th, 1960, Berens placed a mortgage on the prop- 
erty of $14,000.00. Said mortgage was recorded. It is believed 
that said sum covered the existing mortgage and he paid the same 
off, and Berens having a claim for certain funds from the defend- 
ants herein and not receiving payment thereof, treating the deed 
(which was in fact a mortgage) , as a deed of conveyance in an at- 
tempt to get transfer to Joseph Kinsky, at a figure below the value 
of said property, conveyance 4 March 1960." 


Then they go on and say they plead title in themselves, and they 


allege that the title is in themselves. That is the answer they made. 

The next thing that happens in the case, ladies and gentlemen, on 
the same day Mr. Friedlander, appearing for Mrs. Lillycrop, filed a de- 
mand for a jury trial. They made no attempt to intervene Mr. Berens in 
the case. He is out completely. 

And on the same day, on May 9th -- I'm sorry -- it says May 3rd, 
1960 -- filed in open court before Judge Reeves, Mr. Friedlander for Mrs. 
Lillycrop filed what is called a plea of title. 

Then on May 3rd, there was a hearing before Judge Reeves, and 
she determined that it was a plea of title. She didn't determine who is 
right or who is wrong. 

In such an instance, when it is determined that it is a proper plea 
of title, the Municipal Court does not have any jurisdiction to hear that. 
That jurisdiction is vested solely in this court. 

So as a result of her ruling, ladies and gentlemen, Mr. Nedrow, 
who is Chief Clerk of the Municipal Court, certified that case in toto to 
this court here on May 11th, 1960. 
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And still no letter from Friedlander to Berens making a demand 
upon him, claiming that he has done something evil. Nothing said by Mr. 
Friedlander at all. 

Incidentally, the record shows that Mr. Berens testified in the case 
on May 3rd before Judge Reeves, and still nothing was said. 

Now, here is a very significant thing, ladies and gentlemen, that on 
June 20th, 1960, from May 11th to June, the case lies dormant in this court. 

Then who asks that Mr. Berens be interpleaded in this case? Not 
Lillycrop, not Friedlander, but Mr. Bindeman asked that Mr. Berens come 


into this case. 


Now, if Mr. Berens was perpetrating this fraud upon this lady, like 
Mr. Friedlander says, don't you think that he would have made some steps 
from the time the case reached the Municipal Court until at least) June 20th, 
to interplead Mr. Berens and make this claim against Mr. Berens ? 

After all, when you cut your finger, it doesn't bleed three| months 
later. So Mr. Bindeman is the one who is asking that Mr. Berens be inter- 
pleaded in this case, and he filed an amended complaint to that effect. 

For the first time, Mr. Berens is named. 


Then what is the next remarkable thing in this case, ladies and gen- 
tlemen? 


When such a motion is filed, you don't do these things just on your 
own, you have got to get leave of the Court to bring these kinds of people 
in. So that when Mr. Bindeman filed his motion for permission to bring 
Mr. Berens into the court, it couldn't happen until the Court ordered it. 

But before it is ordered, the other side has a right to be heard. 

Then what happens, ladies and gentlemen? 

On June 21st, Mr. Friedlander opposes Mr. Bindeman's aia 
tion to bring Mr. Berens in. He doesn't want them in this case. Here it 
is. It says: 

"As the Court will see from the file, the Landlord and Tenant 
case was filed in Municipal Court. The sole question is right of 
possession of the real estate. This complaint was filed. The mat- 


ter was then referred to the District Court. There is no reason 
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"for any delay in this trial of this case and suggest the amended com- 
plaint should not be allowed to be filed for these reasons: 

"The amended complaint will change the issues in this case, 
and we know no reason why the matter cannot be set down for pre- 
trial and trial without delay and without amendment to the pleadings.” 
What is he tring to do? 

Sure, it is going to change the issues, because he later -- and I will 
show you how he changed them -- this is the time to have your day in court. 
Bring everybody in here who has anything to do with this thing and let's see 
what it is about. 

But he opposes it. Is that the type of action of somebody acting le- 
gitimately and making a legitimate claim against the people? 

Why didn't they make the claim? They had the opportunity to do it, 
and he opposed it. 


The amended complaint was allowed over the objection. Then they 


filed an answer. That answer was filed on July 29th, under the rules of the 


court they had a perfect right to make a cross claim against Mr. Berens 
for whatever they claimed against Mr. Berens, and they filed several defenses. 
I would like to read this answer in toto, to show you that in this an- 
swer they still didn't make any claim against Mr. Berens. I don't know why, 
and I think the reason why is because they knew they had no legitimate claim 
against him, that they had no right to make a claim, they knew the real 
transaction was that Mr. Berens had bought this property for fourteen-five 
and they aren't going to file any. 
In this they say first: 
"Defense as to Count 1. 
"Count 1 fails to state a cause of action upon which any relief 
can be granted. 
"Second, your defendants deny plaintiffs served any notice to 
quit upon the plaintiffs and further say the plaintiffs * * *" 
They are relying on technicalities that this 30-day notice was not 
given to them. They knew they received it -- 
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MR. FRIEDLANDER: That is the most outrageous statement I have 

ever heard. You misstated the record completely. 

If the Court pleases, I have never heard such deliberate -- 

THE COURT: All right. 

* * * * * 

117 MR, FRIEDLANDER: Might I ask the Court, in view of the fact that 

I have the burden of proceeding on my affirmative claim against | Mr. Miller, 

I do have a right to answer him, don't 1? 
THE COURT: Yes, correct. 


* * * 


MR, MILLER: (Continuing): 


* * * * * 


But be that as it may, the answer which has been signed, |ladies and 


| 
gentlemen, by Mrs. Lillycrop and by Mrs. Miller, and sworn to before a 


Notary Public -- and this statement is just as much a solemn act under oath 
as it was on the stand -- they state this: | 
"Count No. 1 fails to state a cause of action upon which any re- 
lief can be granted. 
(2) Defense as to Count 1. 
your defendants deny that the plaintiff served any notice to 
quit upon the defendants, and further say that the plaintiffs had no 
claim of title at the time of the alleged notice.” 
Now, here, could there be anything more clear in which they use the _ 
121 language, they deny that they have been served with any notice, and 
yet here they are -- 
MR. FRIEDLANDER: I don't think Mr. Miller ought to dectas 
falsify. They say plaintiffs, who are Kinsky. They didn't serve notice on 
February 15th, they didn't have title to the property until February 15th. 
His statements are deliberately falsification. | 
THE COURT: You may proceed. 
MR. MILLER: If he intended to say they didn't get any notice, that 
Mr. Kinsky was relying on the notice that Mr. Berens had given, why didn't 


they say, "Yes, we did get a notice, we got one from Mr. Berens, but we 
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never got any from Mr. Kinsky.' But they just say, they deny any notice. 

I want to call your attention to the fact that the contract expressly 
says that that any 30-days notice Mr. Berens had given was assigned to 
Mr. Kinsky, so that there you have that. 

Now, the third defense as to Count 1. 

"Bernadine Lillycrop and Edith Miller say that on the 2d day 

of November, 1936 one E. C. Miller, the father of the defendant , 

Bernadine Lillycrop and the husband of Edith H. Miller, and be- 

came the owner of the property involved herein by deed recorded 

Liber 7047, Folio 4, of the land records of the District of Columbia: 

"That on November 2d, 1938, said E. C. Miller, by deed con- 
veyed to Willis C. Lillycrop, the husband of Bernadine Lillycrop, 
the said property, and the deed was recorded in Liber 7284, at 
folio 242. That the said Willis C. Lillycrop departed this life on 

December 13,1950, intestate, leaving surviving him his widow and 

one Edith Elizabeth Hayes, a daughter. 

"That on September 2, 1952 the said Edith Elizabeth Hayes, 
conveyed the said property by deed to one Gulledge, Trustee. This 


conveyance was recorded in Liber 9791, at folio 342. On the same 
date the said Gulledge conveyed to Edith H. Miller and Bernadine 
C. Lillycrop as joint tenants. This deed was recorded in Liber 
9791, at folio 347. 

"That on the 14th day of September, 1956, a deed of trust was 
placed on the property to secure the Liberty Building Association, 


then known by another name, and said deed of trust was recorded 
in Liber 10728, at folio 615. That on August 13, 1958, a second 
deed of trust was placed on the property to secure one Thomas 
E. Peddicord, in the sum of $2,950.00. That said alleged second 
deed of trust was recorded in Liber 11,089, at folio 558. The 
validity of this second trust is disputed. 

"During the pendency of certain threatened foreclosure pro- 
ceedings one Berens did make payment of the items in default, 
and did take as security for such advance a deed to the property 
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"ton the 9th day of December, 1959. This deed, which in fact is a 
mortgage, was recorded in Liber 11 ,352, at folio 167. 
"On January 11, 1960 the said Berens placed a mortgage on 

said property in the sum of $14,000.00, and said mortgage was re- 
corded as Liber 11,365, at folio 188. It is believed that said sum 
covered the existing mortgages and paid the same off. The said 
Berens, having a claim for certain funds from the defendants herein, 
and not receiving payment thereof, treated the deed (which was in 
fact a mortgage), as a deed of conveyance, and attempted to trans- 
fer the property to the plaintiff, Joseph Kinsky , at a figure below 
the value of said property, and said conveyance was made lon the 
4th day of March, 1960 and was recorded in Liber 11,390 at folio 46. 
"Your defendants say that they are still the owners of said 
property, and that the sums advanced by the said Berens and not 
repaid are tendered herewith; and the Court is asked to cause an 
accounting to be made to fix and determine the amounts, if any, of 
such advances not as yet repaid. 
"Fourth Defense to Count One: 


"Come now the defendants, in their proper person and denying 


that they hold the premises described in this proceeding, as in the 
written complaint of the plaintiff alleged, say that the title to said 
premises is in themselves and is not derived from any letting of 
the premises by said plaintiffs, or from any forcible entry for un- 
lawful detainer, which title is held by themselves in fee simple, 
subject to a mortgage held by the plaintiffs. 

"Defense to Count Two: 

‘your defendants Bernadine Lillycrop and Edith H. Miller for 
an answer to the Second Count of the amended complaint deny that 
the plaintiffs purchased the property from Frederick W. Berens, 
Jr. without notice of any defect and without notice of any claim of 
these defendants. 


"The remainder of said Count is denied except as otherwise 
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"herein in other answers admitted. 

(signed) Bernadine Lillycrop. 
(signed) Edith H. Miller.” 

Now, ladies and gentlemen, this is signed by them and sworn to be- 
fore a Notary Public July 19, 1960. 

_ The Court will tell you in its instructions that when fraud is alleged, 
it has got to be alleged and proven with particularity. In other words, it has 
got to be more of a proof than the ordinary allegation. Yet when you read 
this answer, after Berens has been interpleaded in the case, is there any 
claim in this case that Mr. Kinsky and Mr. Berens entered into a conspiracy 
between themselves? All they say of Kinsky is that he bought the property 
with knowledge of what had happened. He didn't say anything about being in 
cahoots with Mr. Berens for the purpose of defrauding these ladies. That 
is all he says there. 

He comes in now and alludes and inuends to the effect there is some 
king of wrongful or illegal conspiracy between the two, that they fixed this 
thing up together 2 and Kinsky is not the real party, but a figurehead put in 
as the front man. 

Now, there is nothing in this answer in any way that alleges anything 
about Mr. Berens doing anything wrong except that he advanced money, and 
that he took this deed as a mortgage -- not that he fraudulently did it. She 
said she knew about it but the intention was that there should be a mortgage 

and there were sums yet to be repaid and that they were going to 
tender. 

Now, the next thing that happened in the case, on July 29,1960, a 


summons was issued to Mr. Berens which was issued on August ist, 1960. 


On August 8, 1960, Mr. Berens then came into court, through me, 


and filed an answer to the complaint, in which he admitted that the property 
was deeded to Mr. Kinsky, that he denied this was a mortgage, that he states 
Mrs. Lillycrop had deeded the property to him for $14 500.00, and that 
this was a good deed. 

Defendants Lillycrop and Miller never came through with their un- 


derstanding nor made any payments in connection with what they were 
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required to do, and therefore what he had done was proper, what Kinsky had 
done was proper. 

Then in this same paper a cross claim was filed by Mr. Berens 
against Lillycrop and Miller, in two counts. 

* * * 

The second count states: 

"For a second count by defendant, Frederick W. Berens, Junior 
against defendants , Bernadine Lillycrop and Edith H. Miller, said de- 
fendant states that the contract between said defendants was/ valid and 
enforceable, and that the action of the defendants, Bernadine Lillycrop 
and Edith H. Miller , is unfounded in fact and law, and by reason of 
said defendants’ failure to vacate the premises, they have breached 
their contract with this defendant, which has laid rise to the| claim of 
the plaintiffs" -- 
MR. FRIEDLANDER: May I approach the Bench, Your Honor ? 
THE COURT: Wait just a moment. 


MR. FRIEDLANDER: I don't have to approach, I just want to point out 
that instead of having testimony that he is trying to read answers as if they 


were testimony. I think it is wasting time. 

MR, MILLER: I am doing it for the purpose of showing that we have 

made a cross-claim. 

THE COURT: Mr. Miller, let's stay with the evidence that |has been 

presented from the witness chair in this case. 

MR. MILLER: All I say is that there hasn't been any claim made. I 

have to refer to this pleading, the answer of Lillycrop to what we have said. 

Now this is the answer of Lillycrop. 

MR. FRIEDLANDER: You are reading the answer of Lillycrop, or 

Mr. Berens? | 

MR. MILLER: I am going to read the answer of Lillycrop to the cross- 

ral claim which we have made. I have finished my pleading. 
- |128 THE COURT: All right. 

The ladies and gentlemen of the jury can understand that you will 

have the opportunity of having this in your jury room. 
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MR, MILLER: Then shall I not read it, Your Honor? 

THE COURT: You can read it. 

MR. MILLER: Thank you, Your Honor. 

* * * * * 

[MR. MILLER:] Now, ladies and gentlemen, in connection with the 
answer that I previously read, of Mrs. Lillycrop and Mrs. Miller, that an- 
swer was to the claim of Mr. Kinsky. It wasn't any affirmative claim in 
that answer against Mr. Berens. 

Then Mr. Berens made his crossclaim against the defendants Lilly- 
crop and Miller, and they then made this answer. It is at that time they 
should have made their claim against Mr. Berens, which they didn't do. 

That was filed, ladies and gentlemen, on August 24th, 1960. On 
August 24, 1960. 

The matter then laid dormant, nothing being done until February 28, 
1961, when we had what is called a pretrial. In that pretrial for the first 
time, in February of 1961, this language appears from their claim of their 

130-135 counterclaim: 

"The defendants Lillycrop and Miller maintain that they are not 
indebted to defendant Frederick W. Berens, Junior in the sum of 
$781.80, and say that the several transactions by defendant Berens 
have resulted in a surplus which sums rightfully belong to the de- 
fendants Lillycrop and Miller, and for which said Defendants seek 
an accounting to determine in what amount defendant Berens should . 
reimburse said defendants Lillycrop and Miller." 

* * * * * 

Either, Mr. Friedlander, who handled this case, is incompetent, or 
the claim that he is now making is not correct, and that the claim that Mr. 
Berens states, his statement of the evidence, is correct. 

Now, I certainly don't want to say that Mr. Friedlander is incompetent. 


He is one of the finest lawyers we have here, I think. He is astute, on his 


toes. He knows what is going on, he doesn't miss a trick. Everything that 


can be taken advantage of, he takes advantage of. You have observed the 
last week that we have been in court here. 
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So that what I am saying is, that if Mr. Friedlander didn't make this 
claim that he is now making, and he didn't do hardly anything at all -- didn't 
do anything at all against Mr. Berens until February 28th, 1961, what is the 
reason for it? The reason for it is that he knew that what Mr. Berens said 
was true, and he knew he wasn't supposed to make and wasn't going to make 
any claim. 

But as the matter went along he apparently decided, "Well, we might 
as well make Mr. Berens bear the brunt of this, we will get out of it that 
way, and wrap this into the case, that Mr. Kinsky knew all about this, he 
was a front man and there was a conspiracy.” 

I say to you ladies and gentlemen, this is all an afterthought. Actions 
and circumstances speak louder than words. You can stick your head in the 
stand and say, "No, he didn't know anything about this," just like Mrs. Lilly- 
crop did when she said she didn't remember this contract. 

The facts speak for themselves. She signed it. She knew what she 
was doing. It was a valid contract , and we are not here to test the validity 
of the market value of the property. We are here only to say that if she 
signed that contract at that time, and knew what she was doing -- and I main- 
tain and respectfully submit, that she did know, you should return a verdict 
for defendant Berens, which automatically cares for the plaintiff in this case. 

MR, BINDEMAN: May I proceed? 

THE COURT: Yes, you may proceed. 

CLOSING ARGUMENT FOR PLAINTIFFS 

MR, BINDEMAN: * * * 

If Your Honor please, ladies and gentlemen of the jury, there is an 
old saying around this courthouse that if your case is weak on the facts, 
the thing to do is holler on the law. 

If your case is weak on the law, the thing to do is holler} about the 
facts. 

If your whole case is weak, the thing to do is holler about the parties. 

Well, my friend Mr. Friedlander has carried that old saw one step 


further. He has made a new frontier, because his idea now is,|not only 


holler about the parties, you also holler about the parties' lawyer. This is 
exactly what Mr. Friedlander has done. | 
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Of course, unfortunately, I believe, lawyers have a great deal of 
latitude when they address the members of the jury, so even though I felt 
that Mr. Friedlander had gone too far, and objected, the Court I am sure 
very correctly overruled my objection, and told Mr. Friedlander to go on. 

But the mere fact that the Court said it was proper, or at least within 
the latitude permitted, what he said doesn't mean that I can't comment on it. 

I want you to know in my view it was unjustified, it was unfounded, 
and once again refer to what I told you before; namely, he would not com- 
ment on the evidence, but he would merely talk about his suspicions, his 
innuendoes, and his comments. 

* * * * * 

When he had Mr. Berens on the stand, Mr. Friedlander made much 
of the fact that the contract between Berens and Lillycrop didn't have any- 
thing in it. He went on: "Isn't this unusual? Isn't this terrible, no agent?” 
And he said this is evidence of fraud. 

MR. FRIEDLANDER: That is a ridiculous statement. I never said 
anything of the kind. 

THE COURT: The ladies and gentlemen of the jury are going to judge 
the facts. Let's proceed, gentlemen. 

MR. BINDEMAN: * * * 

* * * * * 

Of course I asked Mr. Berens about what his testimony would be. 

I felt that this was fulfilling my duty to my client. I got Mr. Miller's per- 
mission first to talk'to his client, and then of course I asked him questions 
about his version of this transaction. To do less, in my humble opinion, 
would not be fulfilling my duty to Mr. Kinsky. 

As a matter of fact, I talked to Mr. Miller, and Iam very surprised 
Mr. Friedlander hasn't made some point of that. 

Now, ladies and gentlemen, these are efforts to befuddle you. These 
are not trying to simplify the issues. They don't mean a thing. They only 
try to confuse the issues. 


* * * * * 


* * * Because what is the testimony? The testimony is that I didn't 
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know Mr. Berens from Adam. He didn't know me. But he telephoned me 
one day to say to me, "What language goes into a notice to quit a 


Over the telephone I told him, and I said, "I will type it up for you. 
It's very simple," and I typed up a three-line notice and mailed it to him. 
It was so innocuous I didn't even charge him for it. | 

MR. FRIEDLANDER: He didn't take the stand to be examined. Why 
should he try to testify now ? 

THE COURT: Let's stay with the evidence. 

MR. BINDEMAN: The evidence was that Mr. Berens didn't get 
charged for it. 

THE COURT: Refer to it as the evidence. 

MR, BINDEMAN: All right, sir. 

Then the evidence was that Mr. Berens said that I didn't send him 


Now, he also testified -- this is the evidence -- that he didn't tell 
me anything about these long-drawn-out transactions. Our conversa- 
tion, he said, wasn't more than two or two and a half minutes. 
He also said that he didn't see me before or since. 
The next time he saw me was in the courthouse when we had some 
legal matters involving the suit which we filed. | 
* * * * 
JUDGE'S CHARGE TO THE JURY 
THE COURT: Ladies and gentlemen of the jury, it now becomes my 
duty as the Trial Judge to instruct you on the law that applies|in this par- 
ticular case, and it is your duty as jurors to follow the law as|I shall state 
it to you. 
You are the sole judges of the questions of fact, and I do not by any 
instruction intend to tell you how you should determine any questions of fact. 
Now if, ladies and gentlemen, in these instructions, any rule or any 
direction which may be stated by me in varying ways, no emphasis is in- 
tended in stating any particular rule. For that reason, you are not to single 
out any certain sentence or any individual instruction and ignore any other, 
but you are to consider all of the instructions as a whole, and to regard each 
in the light of the others. 
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The Court will attempt to proceed slowly and deliverately, so that 
you may have a better opportunity of understanding the law that applies in 
this particular case. 

Now, it is extremely important, ladies and gentlemen of the jury, in 
deciding this case, that you must be fair. You are under a strict oath, just 
as the Court is under'a strict oath, and you must weigh and consider this 
cause in this case without regard to sympathy, to prejudice or to bias, for 
or against any party to this action. On your oath you must decide the case 
solely upon the facts as they have been presented by the evidence, and in 
accordance with the law that will be stated to you. 

Remember the easiest way to evaluate that is to remember, that if 

you were down here as party litigants yourself, you would expect 
some other jury to be fair with you. 

As you know, you are judges, when you are acting as jurors, just as 
the judge. In other words, you are the tryer of the facts, and it is for you 
to determine what the facts are. You must divorce yourself so far as human- 
ly possible from any sympathy or any prejudice or any bias. 

Ladies and gentlemen, as I have told you, and also the counsel in this 
case, you are the sole judges of fact. In other words, you must determine 
what the facts of this case are by virtue of the evidence introduced before 
you in this trial. You must determine for yourself what these facts are in 
accordance with the evidence presented here in open court, from this wit- 
ness chair, without regard to the opinions of counsel, and most certainly if 
expressed inadvertently by word or deed, without regard to the opinion of 
the Court. 

These people, that is, the plaintiff and the two defendants, and the 


controversy between the defendants themselves, are here for the sole pur- 


pose of resolving their difficulty by your verdict; and certainly not by any 


opinion expressed by counsel, and not by any opinion expressed by the Court. 
Now, as you are the sole judges of the questions of fact, also you are 

the sole judges of the credibility of the witnesses. Now, that simply means 

their worthiness of belief, and in that determination you may take into con- 


sideration their attitude and their demeanor upon the stand; whether they 
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impress you as truth-telling individuals, their opportunity of knowing the 


facts and circumstances concerning which they have testified to, their ability 


to recall such facts and circumstances, their bias or prejudice, if/any be 
made manifest to you, and their interest in the outcome of the case, and then 
you should give to their testimony such weight as in your judgment you deem 
it fairly entitled to. 
Now, in judging the credibility of witnesses, that is, whether the per- 
sons who took the stand were telling the truth or not, you should have in mind 
the law that a witness is presumed to speak the truth. That presumption, 
however, may be overcome by contradictory evidence, by the manner in 
which the witness testifies, by the character of his testimony, or by evidence 
pertaining to his motives. 
Now, if you believe that any witness wilfully has testified falsely as 
to any material matter concerning which he could not reasonably |have been 
mistaken, you are at liberty to disregard all or any part of the testi- 
mony of such witness or witnesses. This means you can believe all, be- 
lieve a part, or believe none. Itisa matter entirely up to you. 
Also, ladies and gentlemen of the jury, in this case there has been 
some comment as to absent witnesses, and if a witness is not produced who 
is peculiarly available to one side or the other, and whose testimony would 
elucidate or assist the jury in the transaction, and the testimony |would not 
be merely cumulative, then the jury has the right, if it wishes todo so, and 
it is entirely within the jury's discretion, to draw the inference that the 
testimony of that witness would be unfavorable to the party that has failed 
to call the witness, unless the absence of the witness has sufficiently been 
accounted for or explained to you. 
Now, ladies and gentlemen of the jury, there has been comment made 
to you as to the burden of proof. Now, the party who asserts the affirmative 
of an issue must carry the burden of proving it. This burden of |proof is 
established by what we calla preponderance of the evidence. This is not 
determined by the greater number of witnesses testifying to a particular set 
of facts. This means that the testimony on behalf of the party carrying the 


burden of proof must have greater weight in your estimation, have a more 
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convincing effect on your minds than that opposed to it. 

If you believe that the testimony on any essential point is evenly 
balanced, so that it does not preponderate in favor of the party charged with 
the burden of proof, then your finding as to that point must be against the 
party carrying the burden of proof. 

Another way, ladies and gentlemen, of explaining it to you, is on the 
apothecary scales, or the symbol of justice as we all know it. In the event 
that the scales are evenly balanced, so that it does not preponderate or does 
not weigh down in favor of one side or the other, then your finding when it 
comes to the burden of proof must be against the party who is charged with 
the burden of proof. 

Now, the burden of proof in this case, So far as the plaintiff is con- 
cerned, Joseph Kinsky, on his claim for possession of the property at 4515 
Cathedral Avenue Northwest, he has the burden of proving possession, his 
right to the possession of the property in question. In other words, he must 
make out to you, by evidence, the evidence that he relies on to show to you 
that he is entitled to possession. But in this particular case, ladies and 
gentlemen of the jury, the defendants, Mrs. Lillycrop and Mrs. Miller, raise 
an affirmative defense: 

In other words, they deny that the plaintiff Kinsky has the right to 
possession, on the basis that they have title, that they, the defendants, have 
title to the property. 

Now, when it comes to the affirmative defense raised by the defend- 
ants, then they have the burden of proving the title to the property in ques- 
tion; that is, that the title to the property is actually in their name. 

Now, as you know, there is a cross-claim, for the evidence has been 
submitted to you by the Defendants No. 2, Lillycrop and Miller, against Mr. 
Berens. 

You are instructed as a matter of law that the defendants, Mrs. Lilly- 
crop and Miller, have the burden of proving their contentions against the 


defendant , Mr. Berens, which we will go into minutely at a later time. 


Also, ladies and gentlemen of the jury, you have heard in this case 


the testimony of what in law is known as expert witnesses. I believe that 


there were two, Mr. Jarvis and Mr. Kolb. There may be more. But an 


expert is a person who, by education, study and experience has become an 


expert in any art, science, or profession or business, and who was called 
as a witness. He may give his opinion as to any such matter in which he 
is versed, and which is material to the case. You should consider such ex- 
pert testimony and should weigh the reasons, if any given forth. However, 
you are not bound by such opinion. Give it the weight to which you 
deem it entitled, whether that be great or slight, and you may reject it if in 
your judgment the reasons given for it are unsound. 
In other words, ladies and gentlemen, I would like to stress with you 
that the education and the experience, the study, the qualifications that go to 
make up an expert, are to be weighed by you, and the opinion -- bear in mind 
that other witnesses are not entitled to state an opinion -- but the expert is 
entitled to express an opinion. But the reasons given for the opinion are the 
important factors, not the opinion itself. 
In other words, we do not call a person, and qualify him as an ex- 
pert, and then ask his opinion. Primarily we are concerned on what grounds 
or what reasons he gives for formulating that opinion. So, bear that in mind, 
because you weigh the testimony of the expert, just as you weigh |the testi- 
mony of any other witness that may appear before you. 
Therefore , ladies and gentlemen, we conclude, as it were, the general 
instructions that pertain to this particular case. In other words, the instruc - 
tions that have been given to you apply to practically every case that you hear. 
Now, in this case the plaintiff alleges that on February 26th, 1960, he 
purchased from the defendant Berens certain real estate known as Lots 39 
and 40 in Square 1609, and improved by premises known as 4515 Cathedral 
Avenue, Northwest. 
On March 25th, 1960, plaintiff filed suit in the Landlord and Tenant 
Branch of Municipal Court for the District of Columbia against the defend- 
ants Lillycrop and Miller for possession of said real estate. 
The Municipal Court, the Landlord and Tenant Branch, has exclusive 
jurisdiction over actions for possession of real estate in the District of 
Columbia. The defendants Lillycrop and Miller filed an answer to the 
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Landlord and Tenant Action claiming title to said property and the cause 
then by law was transferred to the United States District Court, as this 
Court has jurisdiction when title to property is involved. 

Now, the plaintiff claims that he is the holder of title to the property, 
and seeks judgment against the defendants Lillycrop and Miller for posses- 
sion of the premises, and he claims rent in the amount of $200.00 per month 
from March 1, 1960; and also damages, he claims no damage aside from the 
fact of possession and rent. 

Now, the plaintiff has also filed a third party complaint against the 

defendant Berens, with certain eventualities. He is asking for judg- 
ment, or for your consideration, a judgment, if you should hold that he is 
not entitled to possession, he is asking for judgment against the defendant 
Berens for certain expenditures made on his behalf pertaining to this par- 
ticular transaction. 

Now, defendants Lillycrop and Miller contend that they were approach- 
ed by the defendant Berens, as the Court understands, about December 4th, 
1959, in company with one of Berens' agents, a Mr. Hunt, and informed the 
defendants that their house had been advertised for sale because of a default 
in payments, and that' defendant Berens could advance the necessary funds 
to save the property, and that to secure his advance he would take a deed 
to the property, and further, that Berens informed them that they needed to 
refinance the house and could not do so in their own names, and that a deed 
in Berens’ name would make necessary refinancing easier. 

Now, the defendants Lillycrop and Miller contend that in relying on 
the statements of the’ defendant Berens they gave a document purporting to 
be a deed to the defendant Berens, which document was in reality a mortgage 
or security for the refinancing, and the defendant Berens placed a mortgage 
upon said premises in the amount of $14,000.00, and from the proceeds of 


said mortgage defendant Berens led the defendants Lillycrop and 


Miller to believe that all liens then in existence upon the premises were paid. 
Defendants Lillycrop and Miller further contend that thereafter the 
defendant Berens made a claim against the defendants Lillycrop and Miller, 


and not receiving payment treated the alleged deed as a conveyance and 
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attempted to transfer the property to the plaintiff, Mr. Kinsky. 
The defendants Lillycrop and Miller contend that this conveyance 
was the color of the deed; that the plaintiff Kinsky visited the property on 
only one occasion, and had never been inside the premises; that the plain- 
tiff Kinsky readily accepted the offer of sale, and at the time the| defendants 


Lillycrop and Miller had been in open, notorious and continuous possession 


of the premises. 
The defendants Lillycrop and Miller further contend that! following 
his alleged purchase of the property, the plaintiff Kinsky, without giving 


any required notice in writing -- which has been abandoned in this case, 
there has been some evidence presented to you that there is a notice neces- 
sary -- it is commonly referred to as a 30-day notice, and that that notice 
was defective. Counsel for the defendants Lillycrop and Miller |have with- 
drawn any objection to the notice, so that that matteris not presently 
before you. 
Now , the defendants Lillycrop and Miller further contend that the 
alleged purpose of the purchase of the property by plaintiff Kinsky from the 
defendant Berens was made with notice of defects of title, and with notice 
either actual or constructive of the claim of the defendants Lillycrop and 
Miller against Mr. Berens; in other words, that they knew the entire situation. 
The defendants Lillycrop and Miller deny that they are indebted to 
the plaintiff so far as possession is concerned, and therefore they are en- 
titled to judgment. 
Now, the defendant Berens in this case denies that the plaintiff is 
entitled to any judgment. He admits that the plaintiff Kinsky purchased the 
premises without notice of any defect in the record title, but denies that 
the plaintiff was without notice of any claims of other persons, that is, any 
claims of the defendants Lillycrop and Miller, and denies that the plaintiff 
is charged with any constructive or actual notice of any of the details be- 
tween his purchase of the property with Mrs. Lillycrop and Mrs. Miller. 
The defendant Berens further contends that he visited the home in 
question, 4515 Cathedral Avenue, after seeing a foreclosure notice 
in the Washington Star newspaper; that he went through the house and 
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observed; and that he explained to the defendants in question the problem 
that confronted them, and that he made an offer to purchase the said premises 
in question, and left his card, as the Court recalls -- although it is for you 
to determine -- left his card and advised that in the event that they were 
interested they should call him at his office. 
That subsequently thereto they did call. 
Mrs. Lillycrop and Mrs. Miller came to his office; and that on that 
day in question that he, in their presence, after discussion with them as to 
the purchase of the property in question, that he personally wrote out a con- 
tract of sale which has been introduced into evidence, setting out the terms 
on which he would purchase the property; and secondly, he wrote out a deed 
which is valid on its face; that there were no conditions so far as any restric- 
tions on the instruments were concerned; and that subsequently thereto Mr. 
Hunt, an employee of Mr. Berens, accompanied the two ladies to the American 
Security Bank, and they then and there signed the documents in question. 
That, of course , ladies and gentlemen, is the problem that you have 


to decide. 


That is, when I say that "you have to decide," that is, the respective 
parties, the plaintiff, the defendants Lillycrop and Miller, the defendant 


Berens, and the respective evidence that has been presented to you. You 
must determine from the evidence what the facts are. 

Now, ladies and gentlemen of the jury, there has been some refer- 
ence in this case to the fact that fraud enters this case. Ordinarily you are 
instructed that fraud has sometimes been said to have certain elements, 
and it has been said to consist of the following, and the Court instructs you 
that this is the law: 

1. That there must be a false or a fraudulent misrepresentation of 
an existing material fact. It must be made with knowledge of its falsity. 

It must be made with an intention that it be relied upon by the persons to 
whom it is made, that is, in fact, relied upon by said persons to whom it is 
made to their detriment. 

Now, the fact that evidence to prove fraud is circumstantial does not 


necessarily discredit or is a detraction from the probative force of the 
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testimony. Fraud is frequently not susceptible of direct proof, because of 
its very nature. It is often established by legitimate inferences arising 


from all of the facts and circumstances surrounding the transaction. 


Now, ladies and gentlemen of the jury, the first question for the jury 
to determine is whether the instrument signed by the defendants Lillycrop 
and Miller on December 4th, 1959, was in fact a deed executed to transfer 
title to the property in question to the defendant Berens; or whether such 


instrument was executed as security for a mortgage which was to be pro- 

cured by the same defendant Berens. 
Now, if you should find that the defendants Lillycrop and [Miller gave 

a deed to the defendant Berens, knowing and intending it to be a deed, and 

knowing and intending it not to be executed as security for a mortgage or 

so that the defendant Berens could arrange for financing or arranging for 

a mortgage to the property of Lillycrop and Miller, and such a deed was 

recorded by the office of the Recorder of Deeds pursuant to such intent of 

the parties, then you are to go no further in your deliberations 4nd you are 

instructed that the plaintiff, Mr. Kinsky, was entitled to rely on|such recorda- 

tion, and you are instructed that the plaintiff, Joseph Kinsky, is entitled to 

a verdict in his favor for possession as against the defendants Lillycrop 

and Miller. 
Also, you may consider the reasonable rent to be paid by the defend- 

ants Lillycrop and Miller to the plaintiff, Mr. Kinsky. 
Now, on the part of defendants Lillycrop and Miller, there has been 

evidence, or a great deal of evidence after or subsequent to the! date of the 

transaction, between Mrs. Lillycrop and Mrs. Miller and Mr. Berens. Now, 

you are instructed, ladies and gentlemen of the jury. as a matter of law, 

that open, notorious , unequivocal and visible occupancy of the premises by 

a seller of property, is ordinarily notice to a prospective purchaser that 

he is placed on inquiry, that is, that he should make inquiry as {to the status 

of the occupants of the premises. 
As I say, there has been a great deal of testimony pro and con per- 

taining to this, and I state to you what ordinarily is the general] rule. 


However, ladies and gentlemen of the jury, where the owner of the 
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property, the person who is in the property, has made or brought into exist- 
ence or executed a valid deed, and said deed is subsequently recorded in 
the Register of Deeds or the Recorder of Deeds, an innocent third-party 
purchaser may rely on the recorded deed. 

Now, the innocent third-party purchaser is not charged with notice 
of any interest which the seller, remaining in possession after executing a 

deed, may have with the original purchaser, which does not appear 
on the record. 

Now, the reason for this rule is that a person owning the property 
and conveying same by a deed valid on its face, and which is recorded, is 
estopped as against an innocent third-party purchaser from denying the 
validity of the deed. 

This instruction pertains only to the occupancy of the premises by 
the defendants Lillycrop and Miller, and as you know, the defendants Lilly- 
crop and Miller are relying on other factors or other evidence, aside from 


the mere occupancy of the premises, that is, to prove that the plaintiff in 


this case, Mr. Joseph Kinsky, was not an innocent purchaser without knowledge. 


Now, as I say, the instruction which I have just given you pertains 
only to the fact that occupancy of the premises by the defendants Lillycrop 
and Miller, that is, whether that was sufficient to put the plaintiff, Mr. 
Kinsky, on notice of the interest which the defendants Lillycrop and Miller 
contended that they have in the property here. 

As you know, the defendants Lillycrop and Miller rely on other 
factors, aside from the actual occupancy of the premises, which indicates 
that plaintiff Kinsky had notice of their interest in the property. 

Among these factors, some alleged are that they claim that the testi- 
mony shows that the plaintiff Kinsky had actual knowledge of all the negotia- 
tions between the defendants Lillycrop and Miller and the defendant Berens, 
as Lillycrop and Miller claimed the negotiations in fact were not as the 
transaction appeared of record. That is, the deed on file in the Recorder 
of Deeds' office, executed by the defendants Lillycrop and Miller to the de- 
fendant Berens. 

They further claim that the plaintiff Kinsky had such information 
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prior to the time he purchased the property from the defendant Berens. 
That the plaintiff Kinsky had notice that the defendants Lillycrop 
and Miller, who were in possession, were the former owners of record of 
the property. 
The plaintiff Joseph Kinsky was alleged to be acting with the knowl- 
edge that they were there, and therefore that he should be put on inquiry. 
Now, the plaintiff Joseph Kinsky presents in evidence the fact that 
he knew nothing as to the negotiations carried on between Mr. Berens and 
Mrs. Lillycrop and Mrs. Miller, and that he purchased the property in the 
usual course of his business; that it was a good investment; that he paid 
$20 000.00 for it after viewing the premises from the outside, it was from 
the exterior, and that he had no knowledge of any kind, either actual 
or constructive, as to any difficulties or any arrangements that had been 
made between the two defendants. | 
Now, you are further instructed that if you find that the execution of 
the deed by the defendants Lillycrop and Miller, to the defendant Berens, was 
a security transaction between the parties, out of which the mortgage arose, 
and that the transfer from the defendant Berens to plaintiff Kinsky worked 
a fraud on the defendants Lillycrop and Miller, but the plaintiff Kinsky had 
no notice of the interest in the property claimed by the defendants Lillycrop 
and Miller, then you are instructed that the plaintiff Kinsky is entitled to a 
verdict for the possession of the property, as against the defendants Lilly- 
crop and Miller. 
If, however, you find that the transaction between the defendant Lilly- 
crop and Miller and the defendant Berens was in fact a mortgage, although 
a deed was executed, and that a fraudulent transfer was effected! between 
the defendant Berens to the plaintiff Kinsky, as against the defendants Lilly- 
crop and Miller; and if you further find that the plaintiff Kinsky had notice 
of these facts, as alleged by the defendants Lillycrop and Miller, then you 
must find for the defendants Lillycrop and Miller. 
Now, you are instructed, ladies and gentlemen of the jury, that if 
defendants Lillycrop and Miller executed a deed on the property 


here in question to the defendant Berens, which they claim was only a deed 
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in form, rather than in fact; and which deed was placed on record with the - 
Recorder of Deeds, and as a result the defendants Lillycrop and Miller had 
an obligation to act with reasonable diligence in giving notice to all parties 
or to the world of any interest that they might have in the property, after 
receiving notice that such deed was on file, it is for you, the jury, to decide 
if the defendants Lillycrop and Miller acted with such reasonable diligence, 
and if you find that the defendants Lillycrop and Miller did not act with rea- 
sonable diligence in view of the facts in this case, then as a matter of law 
the plaintiff Kinsky is entitled to a verdict giving him possession of the prop- 
erty, as against the defendants Lillycrop and Miller. 

Also, ladies and gentlemen of the jury, you may take into considera- 


tion, as to weigh, in this particular case, the evidence that was submitted to 


you, primarily as the Court recalls, bythe defendant Mr. Berens, that there 
was never any arrangement as to the repayment of any mortgage, any date 
on any mortgage, or any time specified. 

In other words, ordinarily if there was a mortgage there would be 

arrangements made between the parties. 

Now, these are factors that you, in weighing this case, should take 
into consideration, to determine the relationship that existed between the 
parties in question. 

This is not a simple case for you to decide. 

The Court has' referred in this case to counsel, that you are to decide 
this case solely from the evidence that has been presented in the case. If 
the Court did not include it, it intended to include the evidence -- that is, 
the actual evidence -- that has been presented through documents of one kind 
or another, that you are entitled to consider that. That will be forwarded to 
you upon your request to the jury room. 

Now, after careful consideration in this case of all of the facts and 
the circumstances surrounding the case, you have a number of verdicts that 
you may bring in. Of course, your verdicts in the case will be unanimous. 
But the Court with the consent of counsel and with the assistance of counsel -- 
and I might say to you, ladies and gentlemen of the jury, that although there 


has been a great deal of discussion between counsel which I know you will 
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ignore, so far as any innuendoes or personalities are concerned, this matter 

has been presented to you by competent and skilled counsel. Their argu- 
ments, naturally, will be given consideration by you, because they 

are trained in the art of advocacy. But as I say, their statements are not 

to be considered by you as evidence. 

With their consent, the Court will give to you certain questions , or 
certain interrogatories, that you may take to the jury room, which will 
clarify for you the verdicts that are possible in this particular |case. They 
will be self-explanatory. They will be approved by counsel before they go 
in. But, fundamentally, ladies and gentlemen of the jury, they are predicated 
on your evaluating the facts in the case and then arriving, in view of the 
instructions, arriving at the verdicts that you should arrive at. 

In other words, these questions do not control you in ary sense. 
They are only suggested procedure that may clarify the issue for you. 

The first question is: Does the jury find from the evidence that the 
defendants Lillycrop and Miller signed a valid deed conveying the property 
in question -- that is, 4515 Cathedral Avenue -- to Mr. Berens, with the 
intention to convey their interest in the property ? 

Now, if your answer is "yes" to that question, your verdict will be 
for the plaintiff, Joseph Kinsky, on the original claim -- that is, the Land- 

lord and Tenant action -- and for the defendant, Mr. Berens, on the 
cross claim; and that terminates the case, and you need not answer the re- 
maining questions. 

(2) Does the jury find from the evidence that the deed| signed by the 


defendants Lillycrop and Miller was in fact a security to the defendant 


Berens for the purpose of refinancing the property in question ? 
Now, if your answer to this question is "yes," you will then proceed 

to answer the following questions. 
(3) Does the jury find from the evidence that plaintiff; Joseph Kinsky , 

on February 26, 1960, had knowledge or notice, either actual /or construc - 

tive, that the deed was intended as security to Mr. Berens for the purpose 

of refinancing the property in question ? 
If your answer to the above question is "yes," that is, that Joseph 
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Kinsky did have knowledge, then your finding will be for the defendants 
Lillycrop and Miller as against the plaintiff Joseph Kinsky for possession 
of the property. 

If your answer to the question 3 is "no," that Joseph Kinsky did not 
have any knowledge that the deed was in reality a security for refinancing, 
then your verdict will be for the plaintiff Joseph Kinsky for possession. 

(4) That if the jury finds that the plaintiff Joseph Kinsky had knowl- 
edge that the deed was security for defendant Berens to refinance the prop- 
erty, in such event the jury will find for the plaintiff Kinsky against the de- 
fendant Berens, in an amount which is to be the reasonable amount which 
you find the plaintiff Kinsky expended so far as his purchase was concerned. 

Now, if the jury finds from all of the evidence, that the plaintiff 
Kinsky had no knowledge of any defect, but the deed signed by the defend- 
ants Lillycrop and Miller was intended as security for refinancing as be- 
tween these defendants, that is, Lillycrop and Miller and Berens, and de- 
fendant Berens, then the jury will return a verdict for the defendants Lilly- 
crop and Miller against the defendant Berens in a stipulated amount of 
$3 139.04, as stipulated. 

Ladies and gentlemen of the jury, the Court omitted to explain to 
you that the knowledge that we are concerned with in this particular case, 
so far as Mr. Kinsky is concerned, must have been prior to the time that 
he purchased the property. As the Court recalls, the contention here is 
February 26, 1960, that the knowledge that he had, if any, would be had on 
that date or prior to that date -- in other words, before he entered into 
the transaction itself and not subsequent thereto. 

* * * * * 

THE COURT: Ladies and gentlemen of the jury, it has been brought 
to the Court's attention that the Court, in explaining to you what fraud con- 
sisted of, that I may not have indicated to you, that the law is that fraud 
must be proven by clear and convincing evidence, even though it is circum- 
stantial evidence. 


Also, ladies and gentlemen, in the event that your verdict, after 


weighing all of the facts and circumstances in the case, if your verdict 
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should be that the plaintiff Joseph Kinsky is entitled to possession, as 
against Mrs. Lillycrep and Mrs. Miller, then he is entitled, he, Mr. Kinsky, 
is entitled to rent during the period, for the time that they have remained 
in the premises. The amount of rent is for you to determine in a¢cordance 
with the evidence which has been submitted to you. 
Now, ladies and gentlemen of the jury, I need not tell you, Iam cer- 
tain that it is surplusage, that this is a very important case to these par- 
ticular parties concerned, and that you will approach the solution] of this 
problem conscientiously , with deliberation, and give to it the same concern 
and the same attention as you would give to a major or more important item 


of your own life. 


You will select from your group a foreman or a fesewonuen, and 


when you have reached your unanimous verdict, you will notify the Marshal, 
who in turn will notify the Court. 

Now, the responsibility in this case, ladies and gentlemen, is now 
yours. 

* = * 

THE COURT: Bring the jury in, please. 

(Thereupon the jury entered the courtroom and approached the bench). 

THE CLERK: Foreman of the jury, please rise. 

(The Foreman arose). 

THE CLERK: Mr. Foreman, has the jury agreed upon the special 
interrogatories ? 

THE FOREMAN: We have. 

THE CLERK: Is this the verdict of the jury? 

THE FOREMAN: It is. 

THE COURT: Mr. Katen, how does the jury find? 

THE FOREMAN: We find our verdict is for the plaintiff; in answer 
to Question No. 1. | 

We further find judgment for the plaintiff at $157.00 per|month, 
dating from March 4, 1960. 


* * * * * 


THE CLERK: Members of the jury, your Foreman says your verdict 
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is for the plaintiff and judgment for $157.00 a month dated from March 
4th, 1960, and this is your verdict, so say you each and all? 

(Assent by all jurors). 

THE COURT: Anything further, gentlemen? 

MR, FRIEDLANDER: Nothing. 

MR. MILLER: I have nothing. 


MR. BINDEMAN: No, sir. 
* * 


[Filed April 24, 1961] 


JUDGMENT 
This cause came on to be tried before the Court and Jury, and the 
Jury having rendered'a special verdict on the following special interrogatory: 

Does the Jury find from the evidence that the defendants, Lilly- 
crop and Miller signed a valid deed conveying the property to the 
defendant , Berens, with the intention to convey their interest in the 
property ? 

If your answer is "Yes," your verdict will be for the plaintiff, 
Kinsky , on the original claim, and for the defendant , Berens, on the 
crossclaim; and that terminates the case and you need not answer 
the remaining questions. 


The Jury having answered ''YES" to the above special interrogatory, 
and having rendered a verdict in favor of the plaintiffs against defendants 
LILLYC ROP and MILLER for possession and for rent in the amount of One 
Hundred Fifty-Seven Dollars ($157) per month from March 4, 1960, it is 
by the Court, this 24th day of April, 1961, 

ADJUDGED, as follows: 

(1) That Judgment be and the same is hereby entered for the 
plaintiffs, JOSEPH KINSKY and FLORENCE G. KINSKY, against the de- 


fendants, BERNADINE LILLYCROP and EDITH H. MILLER, for possession 
of premises 4515 Cathedral Avenue, Northwest. 
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(2) That Judgment be and the same is hereby entered for the 
plaintiffs, JOSEPH KINSKY and FLORENCE G. KINSKY, against) the de- 
fendants, BERNADINE LILLYCROP and EDITH H. MILLER, for rent in the 
amount of One Hundred Fifty-Seven Dollars ($157) per month, from March 
4, 1960 to April 21, 1961, amounting to Two Thousand, One Hundred Twenty - 
Nine Dollars and Ninety-One Cents ($2,129.91) , with costs. 

(3) That Judgment be and the same is hereby entered in favor 
of defendant, FREDERICK W. BERENS, JR., on crossclaim of defendants , 
BERNADINE LILLYCROP and EDITH H. MILLER, with costs. 


/s/ Leonard P. Walsh 
Judge 


Seen: 
FRIEDLANDER & FRIEDLANDER 


By: /s/ Blaine P. Friedlander 
Attorneys for defendants, 
Lillycrop and Miller 


/s/ Herman Miller 
Attorney for defendant, Berens 


[Filed July 6, 1961] 


NOTICE OF APPEAL 


Notice is hereby given this 6th day of July, 1961, that BERNADINE 
LILLYCROP and EDITH H. MILLER hereby appeals to the United States 
Court of Appeals for the District of Columbia from the judgment of this 
Court entered on the 8th day of June, 1961 in favor of Joseph Kinsky and 
Florence Kinsky against said Bernadine Lillycrop and Edith H. Miller. 


/s/ Blaine P. Friedlander 

: Attorney for Defendants 
Notices To: 1210 Shoreham Building 
J.E. Bindeman, Esq. 806-15th Street, N.W, 
Attorney for Plaintiff Washington 5,D.C. 


Herman Miller, Esq. 
Attorney for Defendant Berens 


BRIEF FOR APPELLEES. 
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No. 16,625 
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(i) 


STATEMENT OF QUESTIONS PRESENTED 


In the opinion of Appellees, the questions are: 


1. Did the Trial Court abuse its discretion to 
indicate the order in which counsel may argue to the 
jury, when it refused to permit counsel for one defend- 
ant to rebut the argument made by counsel for another 


defendant ? 


2. Did the Trial Court abuse its discretion to 
control counsel during trial when it permitted counsel 
for defendant to read admissions from adversary plead- 
ings ? 

3. Where appellants have filed an incomplete 


record which is not sufficient to enable this Court to 


pass on the errors claimed, should the appeal be dis- 


missed or the case affirmed? 


STATEMENT OF QUESTIONS PRESENTED 
COUNTERSTATEMENT OF THE CASE 
SUMMARY OF ARGUMENT 


ARGUMENT: 
Preliminary . 


I. The Lower Court Has Discretion to Indicate Which 
Counsel Should Open and Close the Final Argument 
And the Court Did Not Abuse its Discretion in 
Refusing to Permit ea Counsel to Argue 
Twice. > ; ‘ ‘ é A 


. The Lower Court Has Discretion to Control Counsel 
During Trial and The Court Did Not Abuse its 
Discretion in Permitting Counsel for Berens to 
Read from the Pleadings to the Jury . 


. The Appellants Have Filed Such an Incomplete 
Record that the Appeal Should be Dismissed, or 


In the Alternative, the J eee Should be 
Affirmed . 3 : 


CONCLUSION 
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and 
EDITH H. MILLER, 


Appellants, 


JOSEPH KINSKY 
and 
FLORENCE G. KINSKY, 


Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 


Appellees Joseph Kinsky and his wife, Florence G, Kinsky (herein- 
after called plaintiff Kinsky for purposes of simplication) filed suit for 
possession against appellants Bernadine Lillycrop and Edith H.| Miller 


(hereinafter called defendant Lillycrop for purposes of simplification) 


in the Municipal Court for the District of Columbia, Landiord and Tenant 


Branch. 
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The defendant Lillycrop pleaded title to such property, claiming 
that a deed that she had given to one Berens (plaintiffs' predecessor in 


title) was intended by Lillycrop and Berens to be a mortgage. Upon such 


plea of title the suit was certified to the United States District Court. 
(J.A. 6, 8) 


In the District Court, plaintiff filed amended complaint against 
defendant Lillycrop and claimed alternative relief against Berens. The 
complaint stated affirmatively that plaintiff had purchased said property 
from Berens without notice of any defect in title and without notice of 
any alleged claim of defendant Lillycrop against Berens. Plaintiff Kinsky 
requested damages from defendant Berens if defendant Lillycrop should 


prevail on plaintiff's claim for possession. (J.A. 4, 5) 


At pretrial for the first time, defendant Lillycrop made a cross- 
claim against Berens, claiming an accounting from him to determine in 


what amount Berens should reimburse defendant Lillycrop. (J.A. 17) 


The case proceeded to trial on three separate claims: One, on the 
original claim of plaintiff Kinsky against defendant Lillycrop for posses- 
sion and rent; Two, on plaintiffs' alternative claim against defendant 
Berens for damages if the verdict should be for defendant Lillycrop on 
Kinsky's claim for possession; Three, on defendant Lillycrop's cross- 
claim against defendant Berens for damages on the ground of misrep- 
resentation and fraud. The issues were tried to a jury over five trial 
days. The appellants have no objection to the Court's rulings on evidence 


or to the Court's instructions to the Jury. 

Pursuant to agreement of counsel, the issues were submitted to the 
jury on special interrogatories. 

Interrogatory No. 1 read as follows: 


"Does the Jury find from the evidence that the defendants 
Lillycrop and Miller signed a valid deed conveying the 
property to the defendant, Berens, with the intention to 
convey their interest in the property ? 
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"If your answer is 'Yes' your verdict will be for the plain- 
tiff, Kinsky, on the original claim, and for the defendant, 
Berens, on the crossclaim; and that terminates the case 
and you need not answer the remaining questions." (J.A. 52) 

The jury answered "Yes" to Interrogatory No. 1. Pursuant thereto 
judgment was entered for plaintiff Kinsky against defendant Lillycrop for 
possession of the real estate in question and for rent. Judgment was also 
entered in favor of defendant Berens on the crossclaim of the defendant 


Lillycrop. (J.A. 52) 


In view of the language of Interrogatory No. 1, the jury did not 
reach plaintiff's alternative claim against defendant Berens. Therefore, 
no finding was made and no judgment was entered on plaintiff's claim 
against Berens. 


Appeal was taken by defendant Lillycrop from the judgment of the 
Lower Court in favor of plaintiff Kinsky. (J.A. 53) No appeal was taken 
from the judgment in favor of defendant Berens on defendant Lillycrop's 
crossclaim. In spite of such failure, defendant Lillycrop carried defend- 
ant Berens as an appellee in this cause until this Court, on November 3, 
1961, ordered that defendant Berens be deleted as an appellee in this case 
and the Clerk was directed to strike the name of defendant Beréns as an 
appellee from the records and docket of this Court. 


The trial herein was fully reported. Defendant Lillycrop, however, 
did not file a transcript of the evidence, or any part thereof, but merely 
filed transcript of the argument of counsel, instructions of the Court and 
the verdict of the jury. Defendant Lillycrop sought to file, in lieu of such 


transcript of the evidence, a Statement of Proceedings and Evidence. 
Plaintiff Kinsky opposed defendant Lillycrop's motion and requested the 
District Court that defendant be required to file the transcript of the trial. 
(Plaintiff's Opposition to Defendants' Statement of Proceedings and Evi- 


dence.) Before any action was taken thereon by the District Court, the 
defendant Lillycrop filed a similar motion in this Court. On October 6, 
1961, this Court denied defendant Lillycrop's motion to file such abbre- 
viated statement. 


SUMMARY OF ARGUMENT 


1. The appellants herein complain of alleged prejudicial argument 
made by counsel for defendant Berens. They allege no misconduct on the 
part of counsel for plaintiff Kinsky. Yet, their appeal is against plaintiff 
Kinsky, and they have failed to appeal against Berens. 


2. The appeal should be dismissed or the judgment affirmed be- 
cause appellants have filed an imperfect record, The appellants have 
refused to file a transcript of evidence and this Court therefore is with- 
out a background sufficient to evaluate the appeal. A more complete 
record is necessary in order to enable the Court to pass upon the ques- 
tions raised. 


3. The Lower Court had full discretion to determine the order in 
which counsel might make their summations to the jury. Such discretion 
was not abused when the Court followed the usual practice of permitting 
counsel for plaintiff to open, counsel for defendants to proceed in the 
order named, and counsel for plaintiff to rebut. The Court was within 
its rights in refusing to permit counsel for defendant Lillycrop to argue 
twice, and rebut argument of counsel for defendant Berens, particularly 
when defendant Lillycrop's counsel had advised the jury that he would 
not rebut counsel's arguments, and more particularly, when counsel 
made no objection to the adopted procedure. 


4. The Lower Court had full discretion to govern the conduct of 
counsel. Such discretion was not abused when the Court permitted 
counsel for Berens to read from pleadings filed by defendant Lillycrop 
for the purposes of showing inconsistent actions and contrary admis- 
sions. Moreover, the jury was given the pleadings without objection from 
defendant Lillycrop. It is therefore difficult to understand what prejudice 


might accrue to defendant Lillycrop by counsel reading the same plead- 
ings to the jury which they could read themselves. 
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ARGUMENT 
PRELIMINARY 


Defendant Lillycrop makes what amounts to two allegations of 
error. One, that the Court erred in determining the order of counsel 
in opening and closing their summations; and two, that counsel for 
defendant Berens prejudiced the jury by reading from the pleadings 
filed in this matter. 


Before discussing the merits of these two contentions, certain 
factors must be kept in mind: 


(1) The only appeal herein taken is from the judgment entered 
in favor of plaintiff Kinsky for possession and rent. Defendant Lillycrop 
did not take any appeal from the judgment entered in favor of defendant 
Berens on the crossclaim filed by Lillycrop against Berens. 


(2) Although no appeal was noted against Berens, each assign- 
ment of error and indeed the appellants' entire brief is directed against 
alleged improper conduct of defendant Berens' counsel. No complaint of 

. any prejudicial argument or prejudicial conduct is made against counsel 
for plaintiff Kinsky. Each alleged objectional statement of which appellant 
complains was made not by counsel for this appellee, but by coynsel for a 
party who is not even a party to this appeal’ 


(3) The case is here on a very limited record. Appellants 
have not seen fit to file the transcript of testimony or pertinent facts 
thereof so that this Court might more adequately assess this case. The 
only transcript before this Court concerns argument of counsel and the 
charge by the jury. None of the testimony has been included by, appellants. 


Yet, the questions which the appellants present to this Court might 
well involve factual matters. Therefore, a complete record is required 
in order to enable the Appellate Court appropriately to pass upon these 
questions. It would seem that the appellants have not borne their burden 


of obtaining the transcript as required by Fed. R. Civ. P. 75. 
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Moreover, the appellants' effort to proceed on such limited record 


by filing a statement of proceedings and evidence was denied by this 


Court on October 6, 1961. In spite of such denial, appellants have seen 
fit to use such statement of proceedings and evidence as a basis for their 
statement of the case. See Appellants’ Brief. Note, page 2. 


I 


THE LOWER COURT HAS DISCRETION TO INDICATE WHICH 
COUNSEL SHOULD OPEN AND CLOSE THE FINAL ARGUMENT 
AND THE COURT DID NOT ABUSE ITS DISCRETION IN REFUS~- 
ING TO PERMIT APPELLANTS’ COUNSEL TO ARGUE TWICE. 
Defendant Lillycrop complains that the Trial Court erred in not 
permitting her counsel to speak to the jury a second time in order to 


rebut arguments made by counsel for defendant Berens. 


Plaintiff Kinsky contends that the Trial Court had a right to indicate 
who should open and close the argument and that such discretion was not 


abused under the circumstances herein. 


Without objection by counsel, and in accordance with usual practice, 
counsel for the parties argued their clients’ cases in the following order: 
counsel for plaintiff Kinsky spoke first; counsel for defendant Lillycrop 
spoke next; counsel for defendant Berens followed; and counsel for plain- 
tiff rebutted. Prior to argument the approximate time to be allotted to 
each counsel and the order of argument was set by the Trial Judge with- 
out objection by counsel. At such time, no request was made by defendant 
Lillycrop's attorney for any unusual order of argument, or that he be per- 


mitted to argue his case twice. 


There can be no question of the right of the Court in the exercise of 
its sound discretion to indicate the order of counsel arguing a case. 


In Hall et al. v. Weare, 92 U.S. 728, 23 L. Ed. 500, the Supreme 
Court of the United States said as follows (92 U.S. 732): 
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"It has been assigned for error that the Court gave to the 
plaintiff the opening and close of the argument to the 
jury. The assignment cannot be sustained, Under the 
pleadings, the affirmative of the issues framed was 
upon the plaintiff. He was therefore entitled to the con- 
clusion. But if he was not, the decision of the Court 
awarding it to him is not a subject that will be reviewed 
here," 


This Court, in Snow v. Snow, 50 App. D.C. 242, 270 F. 364, 


cited 


with approval Overby v. Gordon, 13 App. D.C. 392, 406, where this Court 


said: 


Lillycrop to argue twice to the jury. Such a procedure would be 


to usual practice and would have unduly emphasized her claim. 


Berens, heard the Court indicate that such time would be grante 
thereafter counsel for Lillycrop did not, in fact, argue a second 


"The ruling of a trial court on the question as to who 
should open and close a case is merely upon a matter 
of practice not proper to be made the subject of excep- 
tion or to be reviewed upon writ of error." 


The Court was justified in refusing to permit counsel for defendant 


contrary 


Defendant Lillycrop alleges prejudice in that the jury heard counsel 
for Lillycrop ask for rebuttal time during the argument of counsel for 


d and 


time. 


Defendant Lillycrop claims that she was prejudiced "in the way of 
appearance to the jury" by this procedure, (Appellants' Brief 5) 


But evidently, at the time of trial, defendant Lillycrop did 


not 


believe that she was being prejudiced by being denied the unusual privilege 
of having her counsel speak twice. She did not see fit to request the Court 


to admonish the jury or to give the jury any instruction whatever in this 
request. The record does not indicate any objection by defendant Lilly- 
| 


crop to the procedure which the Court adopted. 


Defendant Lillycrop does state in her brief (Appellants' B 


rief 5) 


that in chambers her counsel suggested to the Court that if she were being 


denied her "right" to reply, the Court should explain its change 


of position 
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to the jury. Counsel for plaintiff Kinsky has no independent recollection 
that such request was made, although he would not say that it was not 
made if counsel for defendant Lillycrop has recollection thereof. How- 
ever, it is quite clear that this Court must determine this case on the 
record, and it is also clear that counsel for defendant Lillycrop did not 
see fit to make any such request in open court. If counsel for defendant 
Lillycrop felt that his request and the denial thereof should be made a 


matter of record, it was a very simple matter to repeat such request in 


open Court for the record. Obviously, at the time this incident took 


place, counsel for defendant Lillycrop did not deem it of sufficient im- 


portance to make his objection a matter of record. 


This conclusion is supported by his own conduct, because the record 
indicates (Tr. 71) that during the course of his argument, Mr. Friedlander 
himself advised the jury that he would not be in a position to answer argu- 
ment made by opposing counsel and that he would therefore anticipate 


what opposing counsel would say. 


At page 71 of'the transcript, the following occurs as part of Mr. 
Friedlander's summation to the jury: 

"Now it will be argued to you, and my difficulty is that 

Mr. Miller argues after Ido, and Mr. Bindeman answers 

me, but I can't answer any of them, so I have got to antic- 

ipate what they will say. . . ."' (Underlining supplied) 

It was thus made quite clear to the jury by Mr. Friedlander himself, 
that he would not respond to either the argument of plaintiffs’ counsel or 
to the argument of defendant Berens’ counsel. Under such circumstances, 
counsel should not be heard to complain when the Court adopted the very 
same procedure which counsel had told the jury would ensue. 
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THE LOWER COURT HAS DISCRETION TO CONTROL COUNSEL 
DURING TRIAL AND THE COURT DID NOT ABUSE ITS DISCRE- 
TION IN PERMITTING COUNSEL FOR BERENS TO READ FROM 
THE PLEADINGS TO THE JURY. 


Defendant Lillycrop complains that counsel for Berens read from 
the pleadings during the course of his argument to the jury. (Appellants' 
Brief 6-8) Defendant Lillycrop contends that the reading of these plead- 


ings was improper argument. 


As stated above, no appeal was taken against Berens, and/no com- 
plaint is made as to the argument of counsel for present appellees Kinsky. 
Thus, any objection which defendant Lillycrop might have, as to improper 
conduct by counsel for Berens, would seem to be waived by defendant 
Lillycrop in her failure to appeal from the judgment entered in'favor of 
defendant Berens on defendant Lillycrop's crossclaim. 


In any event, however, plaintiff Kinsky states that the action of 


counsel for defendant Berens was entirely within proper limits, 


It is well settled that the control of counsel in the trial of a case 
rests largely in the discretion of the Trial Court and will not be dis- 
turbed by the Appellate Court in the absence of an abuse of such discre- 
tion, This Court has said that the widest possible latitude should be 
allowed to the discretion exercised by the Trial Court as to proper 
cross-examination and argument to the jury. Hockaday v. Red/Line, Inc., 
85 U.S. App. D.C. 1, 174 F.2d 154. . 


Counsel for Berens was defending defendant Lillycrop's crossclaim 
against his client on the grounds of fraud and misrepresentation. Credi- 


bility was a vital issue in the case in view of conflicting versions by 


Lillycrop and Berens. Counsel for Berens read from Lillycrop's verified 
answer in order to show that defendant Lillycrop had acted inconsistently 
with her claim. He also argued that such verified pleading showed that 
defendant Lillycrop's testimony was contrary to her answer. The pleadings 
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denied the testimony and the claim of the defendant Lillycrop against 


Berens and were therefore legitimate comment by Berens. 


It is important to note that the crossclaim of defendant Lillycrop 


against defendant Berens on the grounds of fraud was made belatedly and 


not until pretrial of this cause. (J.A. 6, 8,17) Certainly the jury was 


entitled to know this. Moreover the chronological sequence and the reci- 


tation of facts were all pertinent and proper argument. 


Many cases support the right of counsel to read from adversary 
pleadings during summation of argument. This is so even where the 
adversary pleadings are unverified. In the present case, the Court's 
attention is called to the fact that defendant Lillycrop's pleadings were 
verified. (J.A. 8) 


In Vachon v. Todorovich, 356 Mich. 182, 97 N.W. 2d 122, the plain- 
tiff attempted to comment to the jury that defendant's pleadings would 
show inconsistencies from defendant's testimony. The Trial Court 
refused to permit such argument, but on appeal, the Supreme Court of 
Michigan reversed. The Court said as follows: 


"The quoted portion of defendant's said answer constituted 
an admission. (citing cases). As such the admission be- 
comes and remains a part of the evidentiary record ex- 
actly as if made in any recognized form and formally 
proved. 


"Far from discouraging the practice of vigorous comment, 
where a party's pleading denies his testimony, we are 
moved to suggest that counsel should be afforded a sum- 
mational free rein in comparing the two — pleading and 
testimony — before those who are chosen as triers of the 
facts. Such rulings should, and doubtless will, discourage 
careless and deceptive pleadings. Further, and as every 
experienced trial counsel will affirm, its observance af- 
fords a time-tried and altogether valuable means of getting 
at the truth where facts are disputed.” 


In Hork v. Minneapolis Street Railway Company, 193 Minn. 366, 258 
N.W. 576, the Court held that defendant's counsel could, on summation, 


read from the plaintiff's complaint where the statement of plaintiff's in- 


juries in such complaint was different from the plaintiff's testimony. 


was as follows: 
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The Court states (258 N.W. 577) that the precise question before it 


"May counsel, in argument to the jury, read from his 
adversary's pleadings anything that amounts to an ad- 
mission even when the pleading is unverified and not 
offered or received in evidence as was the case here? 


"Unhesitatingly we answer here in the affirmative. 


"While there are decisions as to the effect that unless 
pleadings are in evidence they should not be read to the 
jury in argument, or commented on, we agree with the 
many decisions that the allegations of a pleading are ad- 
missions of record proper for the consideration of the 
jury and binding on the party making them, and may be - 
read to by counsel in closing to the jury although not 
introduced in evidence." 


In Rogers v. Brown, 15 Okla. 524, 86 Pac. 443, the Court 


held that 


pleadings in a civil case are not merely matters of form, but are solemn 


declarations of the party and that they may be taken advantage of by the 


adverse party at any stage of the case. 


Supp. 


real difference in this cause since the jury had the benefit of th 


In Holmes v. Jones, 121 N.Y. 461, 24 N.E. 701, 702, the Court said: 


"There is no rule of law which requires a party in any 
action to put his adversary's pleadings in evidence be- 
fore his counsel can be allowed to comment upon them 
in his address to the jury. Statements, admissions, 
and allegations in pleadings are always in evidence for 
all the purposes of the trial of the action. They are 
made for the purpose of the trial and are before the 
court and jury, and may be used for any legitimate 
purpose." 

And see C. J. O'Brien, Inc. v. Stokes, 192 App. Div. 668, 


ee eee 
172. 


In any event, the action of counsel in reading the pleading 


183 N.Y. 


S made no 


e pleadings 


when they went into the jury room for their deliberation. Without any ob- 


jection by defendant Lillycrop, the jury was given the pleadings 


to take 


with them when they began their deliberations. The record indicates that 
this action was taken by the Court without any objection by defendant 


Lillycrop. (J.A. 33) 
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i 


THE APPELLANTS HAVE FILED SUCH AN INCOMPLETE RECORD 
THAT THE APPEAL SHOULD BE DISMISSED, OR IN THE ALTERNA- 
TIVE, THE JUDGMENT SHOULD BE AFFIRMED. 
As inciated above, this case is here on a limited and insufficient 
record. No transcript of evidence was filed and Fed. R. Civ. P. 75 has 


not been complied with. 


The only allegation of error concerns argument of counsel for a 
defendant not a party to this appeal. These allegations of error obviously 
involve factual matters since the propriety of argument can only be de- 


termined in the light of the evidence adduced at the trial. 


This appeal cannot really be appraised by this Court without the 
background of a full transcript of evidence. This Court needs such tran- 
script in order properly to evaluate the contention of the parties, their 


conduct, their allegations and the justification for the argument. 


In T.V.T. Corporation v. Basiliko, 103 U.S. App. D.C. 181, 257 


—_——_ 


F, 2d 185, this Court in a like situation said as follows (103 U.S. App. 
D.C. 183): 


"The difficulty with appellants’ position here is that they 
have not given this court an adequate record for consider- 
ing their claims. To quote the Seventh Circuit: 


‘All possible presumptions are indulged to sus- 
tain the action of the trial court. It is, therefore, 
elementary that an appellant seeking reversal of 
an order entered by the trial court must furnish 
to the appellate court a sufficient record to posi- 
tively show the alleged error.’ 


"On this appeal, appellants have given us as a record only 
the pleadings in the instant case, the motions for summary 
judgment, the judgments entered, and the notice of appeal. 
Under the circumstances, this is plainly insufficient. 


Al 


_ , . It is the duty of the appellants to designate and file 
a record sufficient to enable us to pass on the errors of 
law they claim were committed below. This they have not 
done.” 
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And see Askins v. Overholser, 83 U.S. App. D.C. 248, 170 F.2d 815. 


Since the transcript is so imperfect, it is submitted that the appeal 
should be dismissed or the judgment affirmed. 


CONCLUSION 


It is respectfully submitted that the appeal should be dismissed, or 
that the judgment of the Lower Court should be affirmed. 


Respectfully submitted, 


J. E, BINDEMAN 
LEONARD W. BURKA 


436 Wyatt Building 
Washington 5, D. C. 


Attorneys for Appellees 


